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 1 Case No. ____________  
VERIFIED COMPLAINT 

Plaintiffs Bicent (California) Malburg LLC (“Bicent”) and Colorado Energy Management, 

LLC (“Colorado Energy” and, collectively, “Plaintiffs”), allege as follows: 

INTRODUCTION 

1. Plaintiff Bicent is the owner of the Malburg Generating Station (“MGS” or the 

“Facility”), a combined cycle natural gas-fired power plant in the City of Vernon, California 

(“Vernon” or the “City”).  Plaintiff Colorado Energy is the independent operator of MGS.  MGS 

provides all electricity generated by the Facility to Defendant Vernon through the City-owned and 

operated electrical interconnection, distribution and transmission systems (“Vernon’s electrical 

systems”).  Plaintiffs bring this action and seek expedited discovery in aid of a forthcoming request 

for preliminary injunctive relief to prevent further irreparable and catastrophic harm to MGS 

caused by Vernon’s failure to maintain, monitor and operate these electrical systems in a safe and 

reliable manner.  

2. The Parties’ relationship is governed by two written agreements entered into in 2008 

between Bicent and Vernon.  The Interconnection and Transmission Services Agreement (“ITSA”) 

requires the parties to maintain and operate their respective facilities in a safe and reliable manner 

and consistent with Good Utility Practice.  The Power Purchase Tolling Agreement (“PPTA”) sets 

forth the terms by which Bicent supplies electricity to Vernon and how Vernon pays for that 

electricity.  MGS’s ability to supply electricity under the PPTA is dependent on the safe and 

reliable operation of Vernon’s systems as required under the ITSA.   

3. For more than a decade, Plaintiffs have operated, maintained, and upgraded MGS in 

accordance with the PPTA and ITSA to ensure that Vernon and its ratepayers have safe and reliable 

access to more than a hundred megawatts of electricity every hour of every day.  However, Vernon 

has breached both the ITSA and the PPTA and threatened the safe and reliable operation of MGS 

by failing to maintain and operate Vernon’s electrical systems in accordance with accepted industry 

standards and practices.  Plaintiffs also recently discovered that Vernon has either falsified or 

negligently maintained records regarding the maintenance and monitoring of its systems, including 

equipment essential to protect MGS and Vernon’s ratepayers from harm.     
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4. Vernon’s distribution and transmission systems are unusually prone to repeated 

voltage spikes and electrical disturbances.  Because the Facility is interconnected to Vernon’s 

electrical systems, it is subject to the effects of those spikes and disturbances, which have caused or 

contributed to serious damage to MGS.  Under the ITSA and PPTA, Vernon is required to install 

and maintain critical electrical protection equipment on its systems, including protective relays, 

circuit breakers, and other protective measures that insulate MGS from disturbances originating on 

Vernon’s distribution and transmission systems.  But Vernon has not done so.  In particular, 

Vernon has failed to install and put into service critical protective relays that were part of the 

original design of its interconnection systems, left other protective equipment in an inoperative 

state, and failed to maintain the protective equipment that Vernon does have.  If left unremedied, 

these failings threaten further, catastrophic harm to MGS.   

5. Plaintiffs have repeatedly brought these maintenance and operation concerns 

regarding Vernon’s electrical protection scheme to the City’s attention.  Plaintiffs even 

commissioned an independent third party review of Vernon’s electrical systems, shared it with 

Vernon, and offered to cooperate with Vernon to implement changes to address dangerous 

deficiencies identified in the review.  But Vernon has failed to address the problems with its 

electrical systems either because of willfull neglect or because of its operational and financial 

disarray (a by-product of its well-documented history of corruption, cronyism, and financial 

imprudence).  Instead, Vernon has sought to renege on its long-term operational and financial 

obligations under both the ITSA and PPTA.  As described in detail below,Vernon has engaged in 

serial misconduct to frustrate Bicent’s performance and thereby its entitlement to payment under 

the PPTA.  Vernon also has sought to undermine Plaintiffs’ ability to safeguard the Facility against 

damage caused by electrical disturbances on Vernon’s systems.   

6. To frustrate Bicent’s performance under the PPTA, Vernon has abused its authority 

as the Facility’s scheduling coordinator with the California Independent System Operator 
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(“CAISO”) to interfere with the Facility’s operation.1  Pursuant to the express provisions of the 

PPTA and the CAISO Tariff, Bicent does not communicate directly with CAISO; instead, Vernon 

acts as the Facility’s scheduling coordinator with CAISO.  Plaintiffs recently learned that Vernon 

has used its control over the Facility’s power output to conduct secret and unauthorized “dispatch 

experiments” by which it hoped to show that the Facility’s power generating capacity did not meet 

contractual requirements, so that Vernon could avoid making payments owed under the PPTA.  In 

fact, the Facility’s capacity well exceeds those requirements.  Vernon’s dispatch experiments have 

rapidly ramped up and down the Facility’s output in a manner that runs afoul of the detailed and 

explicit provisions in the PPTA regarding plant-capacity testing and unduly and unnecessarily 

stresses the plant.  

7. Vernon has also failed to fulfill its basic obligations as CAISO’s scheduling 

coordinator, which require it to communicate CAISO dispatch requests for the Facility to Plaintiffs 

in real-time.  Vernon’s failure to do so not only exposes Bicent to CAISO penalties, but deprives 

Bicent of the right to payment for MGS’s delivery of power.   

8. For the past three and half months, Plaintiffs have engaged in good faith efforts at 

informal dispute resolution with Vernon in the hope that the City would behave rationally and 

responsibly to ensure the safety of MGS and the City’s systems.  Vernon, however, has refused to 

provide critical information regarding its protection systems.  Despite Plaintiffs’ repeated requests, 

Vernon will not allow Plaintiffs to physically inspect the City’s interconnection system and 

protective equipment, which are housed in the basement of MGS behind locked doors just steps 

from MGS’s control room.  In response to targeted information requests, which sought basic 

information regarding the configuration, maintenance, and upkeep of Vernon’s systems, the City 

stonewalled.  It refused to produce any information for nearly three months.  When it finally did 

produce information, the records were woefully incomplete, and those that were produced appear to 

                                                 
1 CAISO is an independent, non-profit organization overseeing the operation of California’s bulk 
electric power system, transmission lines, and electricity market generated and transmitted by its 
member utilities.   
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have been either falsified or so negligently kept so as to raise significant concerns regarding the 

City and its managers’ fitness to safely run an electrical distribution system.   

9. Accordingly, Plaintiffs have no choice but to bring this action for breach of the 

ITSA and PPTA, breach of the covenant of good faith and fair dealing, frustration of purpose, 

negligent misrepresentation and declaratory judgment.  Plaintiffs file concurrently with this 

Complaint a motion seeking expedited and targeted discovery regarding the state of Vernon’s 

distribution and interconnection systems and protective equipment.  That information (including an 

order allowing Plaintiffs to physically inspect Vernon’s systems) is necessary so that Bicent can 

determine:  (a) what immediate actions it may need to take to safeguard MGS from further harm; 

(b) whether it will need to move for preliminary injunctive relief; and (c) what specific fixes it must 

request be made to Vernon’s systems.   

PARTIES 

A. Plaintiffs 

10. Plaintiff Bicent (California) Malburg LLC (“Bicent”), is a Delaware limited liability 

company that, since April 10, 2008, has owned and operated the Malburg Generating Station 

located at 2715 East 50th Street, Vernon, California 90058 (the “Facility”).  

11. Plaintiff Colorado Energy Management, LLC (“Colorado Energy”) is a Colorado 

limited liability company that specializes in operations and maintenance, asset management, and 

construction management for independent power producers and investors, including for the 

Facility.  Among other things, Colorado Energy prepares invoices for the power supplied or made 

available to Vernon by the Facility. 

B. Defendants 

12. The City of Vernon (“Vernon”) is 5.2 square mile industrial city incorporated in Los 

Angeles County, California.  

13. Upon information and belief, Kelly Nguyen (“Nguyen”) is the Director of the 

Department of Public Utilities for the City of Vernon. Nguyen has held this position since on or 

about August 15, 2016.  Nguyen has a BS in Business Administration.  
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14. Upon information and belief, employees and personnel of Vernon involved in the 

maintenance, testing or repair of Vernon’s electrical distribution system, interconnection system, 

and associated protective equipment, as well as technical interaction with Bicent regarding the 

Facility, acted under the supervision, direction and control of Nguyen. 

JURISDICTION AND VENUE 

15. This Court has personal jurisdiction over the defendants pursuant to Section 410.10 

of the California Code of Civil Procedure because Vernon is a California municipality and Nguyen 

is an officer of Vernon.   

16. Venue is proper in this Court pursuant to Section 395 of the California Code of Civil 

Procedure because Los Angeles County is where a significant portion of the relevant events and 

transactions giving rise to this complaint occurred, as well as where the defendants are located or 

reside. 

FACTS 

A. The City of Vernon:  A Brief History2 

17. While Vernon touts itself as “exclusively industrial,” it was once a bucolic farming 

and residential community, known as “the garden spot” of Los Angeles County.  In the early-

1900s, however, John B. Leonis (“Leonis”) began buying up land, incorporated the City, and began 

creating a “city of industry.”  Under his leadership, businesses flocked to Vernon, lured by easy 

access to railroads, low taxes, scant regulation, and – critically – cheap electricity provided by the 

City at heavily subsidized rates.  By 1929, there were 300 industrial plants in Vernon, 20,000 

workers, but only 140 registered voters.  By the early 2000s, Vernon boasted more than 2,000 

businesses that employed over 50,000 workers.  

18. The growth of industry in Vernon and loss of residents created an enormous tax base 

relative to the City’s size—more than $4 billion for a hundred or so residents and an assessed tax 

base of roughly $37 million per capita.  With few residents and an embedded managerial class, the 

                                                 
2 Many of the facts detailed below in Parts A and B, have been widely reported in the Los Angeles 
and national press, including in the Los Angeles Times, New York Times, and Newsweek to name 
a few. 
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bulk of Vernon’s revenues could line the pockets of its leaders and their cronies.  Beginning with 

Leonis, continuing through his grandson, and to this day, cronyism and corruption became 

embedded in Vernon’s DNA.  Vernon has been described as “the most corrupt five square miles in 

California.”   

19. To maintain their power and the associated riches, Vernon’s ruling elite rarely held 

elections.  The electorate was comprised of just a hundred-odd residents, most of whom were 

incumbent City Council members, their family members, and city workers payed at inflated rates.  

The City owned the available residential property and subsidized the rent.  Outsiders who sought to 

take up residence in Vernon and run for city office were intimidated or worse.   

20. Meanwhile, City leaders only pretended to live in the City itself, which the New 

York Times has described as “a bleak, 5.2-square-mile sprawl of warehouses, factories, toxic 

chemical plants and meat processors that looks like the backdrop for ‘Eraserhead.’”  Leonis was 

forced to resign after being indicted for voter fraud because he lived in a 7,000-square foot 

Italianate mansion in the Hancock Park neighborhood of Los Angeles.  The mansion, like the City, 

stayed in the family.  Decades later, Leonis’s successor and grandson Leonis C. Malburg was 

convicted of the same offense.   

21. Over the years, many other Vernon senior officials have been indicted, convicted or 

pled guilty to (among other things) voter fraud, misappropriation of funds, and conflicts-of-interest 

for employing friends and family at City jobs paying exorbitant salaries. 

22. The corruption and dysfunction did not go unnoticed by state lawmakers, who have 

repeatedly pushed to disincorporate the City.  As long ago as 1959, then-governor Pat Brown 

proposed eliminating the City.  In 2011, then-speaker of the California State Assembly John Perez 

introduced a bill that would disincorporate all cities in California with fewer than 150 residents—a 

category limited to Vernon. 

23. Vernon launched a multi-million-dollar campaign to oppose the bill, hiring high-

priced lawyers, lobbyists, political consultants and communications experts.  Part of the campaign 

involved Vernon paying surrounding communities (many of which were lobbying for Vernon’s 

disincorporation in the hopes of collecting its tax revenues) $60 million.  
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24. Vernon’s dysfunctional but wealthy government has led to gross mismanagement, 

bold but bad financial bets, and continued corruption—all of which have harmed both the City’s 

environment and its finances. 

25. Vernon’s focus on industry and the tax revenues generated by it led it to turn a blind 

eye to environmental degradation.  The City has a long and well-documented history of allowing 

industrial tenants to contaminate its soil, air, and water with lead and arsenic.  For example, 

Vernon’s lead smelting facility once sprawled over 15 acres and recycled more than 25,000 

batteries a day.  For much of its existence, it was in violation of state environmental laws.  The 

plant was given a “temporary” permit to operate in 1981, which would remain in effect for more 

than thirty years.  By 1999, tests found lead levels of forty percent in nearby soil.  By 2013, Exide 

Technologies (“Exide”), the plant operator, was facing criminal charges.  Exide executives were 

personally indicted, while the State of California and several private parties filed suit against Exide.  

Finally, in 2015, as part of a guilty plea with federal prosecutors, Exide shuttered the plant for good 

and agreed to pay $50 million in fines.  

26. In total, the Exide facility is estimated to have poisoned over 250,000 people with 

lead and over 100,000 people with arsenic. The soil of at least 10,000 homes in at least six Los 

Angeles communities, including Boyle Heights, East Los Angeles, Commerce, Bell, Huntington 

Park, and Maywood, has been deemed toxic and unsafe.  It is estimated that cleanup operations—

which remain ongoing—will cost half a billion dollars. 

B. 2003 – 2006:  Vernon Builds MGS but Bets Wrong on Natural Gas 

27. At the same time City leaders failed to police their industrial tenants in pursuit of 

profits, they also managed to run the City’s finances into the ground.  Vernon’s financial problems 

arose from a series of bad bets it made in the energy derivatives market in an effort to manage 

rising energy costs.  

28. To attract industry, the City has long subsidized electricity rates on its captive 

electrical distribution system, which is operated by the Vernon Department of Public Utilities 

(formerly the Vernon Light and Power Department) (the “VPU”).  For most of its history, the VPU 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

   

 8 Case No. ____________  
VERIFIED COMPLAINT 

bought electricity from private utilities, like Southern California Edison, or bought stakes in outside 

generation facilities.  

29. But in the early 2000s, as energy prices began to surge, Vernon decided to build its 

own powerplant to generate and sell electricity to its ratepayers more cheaply.  The Malburg 

Generating Station (“MGS” or the “Facility”), named after the then-mayor, was completed in 2005 

at a cost of $142 million.  The Facility is located in the middle of Vernon and is interconnected to 

Vernon’s power distribution system via a City-owned and operated interconnection system.  The 

City’s interconnection system is connected directly to and located adjacent to and underneath 

MGS.  The Facility is a natural gas fired, combined cycle electricity generating plant, with two 

natural gas combustion turbine generators (“CTG”) and one steam turbine generator (“STG”), 

which uses residual heat from the CTGs to generate electricity.   

30. While Vernon could have paid for the $142-million facility with cash, it issued over 

a billion dollars in bonds to fund its construction and to make a major (and bad) bet on natural gas, 

the fuel supply for the Facility. 

31. The Facility went online in 2005.  This was shortly after Hurricane Katrina wiped 

out many natural gas suppliers in the Gulf Coast region, causing natural gas prices to surge to as 

much as $10 per unit.  To hedge against these high prices, which Vernon bet would remain high or 

go higher, Vernon used $431 million of the bonds it had issued to purchase a 15-year supply of 

natural gas at $7.50 a unit.  This immediately proved to be a bad bet. By 2006, natural gas prices 

had fallen to just over $5 a unit, and within just a few more years, to between $3 and $4 per unit, 

where it has largely remained ever since. 

32. As a result, by the late 2000s, Vernon had lost hundreds of millions of dollars in net 

assets and faced annual debt service payments exceeding fifty million dollars.  To pay down this 

debt, Vernon began selling its assets, including the Facility. 

C. 2008:  Plaintiffs’ Acquisition of the Facility 

33. On April 10, 2008, Vernon sold the Facility to Bicent. While Bicent owns and 

Colorado Energy operates MGS, the Facility remains connected to Vernon’s interconnection and 
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distribution systems through which Vernon provides power to its ratepayers and to the CAISO-

controlled grid. 

34. As part of the acquisition, Bicent and Vernon executed two agreements respecting 

the Facility that govern the parties’ relationship and obligations relevant to the instant dispute:  (1) 

The Interconnection and Transmission Services Agreement (“ITSA”), which requires the parties to 

maintain their respective facilities in a safe and reliable manner and consistent with Good Utility 

Practice; and (2) the Power Purchase Tolling Agreement (“PPTA”), which sets forth the terms by 

which Bicent supplies electricity to Vernon and how Vernon pays for that electricity.  

1. The ITSA 

35. Vernon and Bicent executed the ITSA on April 10, 2008, and it remains in effect for 

as long as Bicent operates the Facility. Exhibit 1 to this Complaint is a copy of the ITSA, which is 

incorporated by reference herein. 

36. The parties agreed to enter into the “ITSA for the purpose of interconnecting the 

Generation Facility [i.e., MGS] with the [Vernon] Distribution System and to set for the terms and 

conditions pursuant to which Vernon will provide firm transmission service to MGS Owner for the 

transmission of Products [i.e., energy and ancillary services] from the Generating Facility to” the 

Southern California Edison Company’s Laguna Bell substation.  ITSA Recital F. 

37. Because the Facility and the City’s Distribution System, which the ITSA defines as 

“transmission and distribution facilities owned, controlled, and operated by Vernon,” are 

electronically connected, power quality disturbances in the City’s system can (and have) had 

detrimental effects on the Facility. 

38. Accordingly, the ITSA specifically requires Vernon to: 

a. Cause its Distribution System and Interconnection Facilities “to be operated, 

maintained and controlled in a safe and reliable manner and in accordance 

with the ITSA.”   

b. Take responsibility “for protection of its facilities consistent with Good 

Utility Practice.”   
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c. Take responsibility for protection of MGS and Bicent’s other equipment 

from “such conditions as negative sequence currents, over- or under-

frequency, sudden load rejection, over- and under-voltage, and generator 

loss-of-field.” 

d.  “[P]erform routine inspection and testing of its facilities and equipment in 

accordance with Good Utility Practice as may be necessary to ensure the 

continued interconnection of the Generating Facility with the Distribution 

System in a safe and reliable manner.”  

e. Routinely, and “following any apparent malfunction[,]” “test, operate, and 

maintain” equipment necessary to protect MGS “from faults or other 

electrical system disturbances occurring on the ISO Grid and the Distribution 

System or on other delivery systems or other generating systems to which 

the Distribution System is directly connected.” 

f. Ensure that its facilities meet industry standards for “Power Quality,” that 

prevent “excessive voltage flicker” and “excessive distortion to the 

sinusoidal voltage or current waves.”   

39. Vernon is required to “perform all of its obligations under this ITSA in accordance 

with Applicable Laws and Regulations, Applicable Reliability Standards, and Good Utility 

Practice[.]”   

40. The ITSA defines Good Utility Practice as follows: 

 

 

 

 

41. The ITSA provides Bicent broad inspection rights to ensure that Vernon is 

performing its obligations, particularly with regard to adequate maintenance and repair of its 

systems so that they may operate in a safe and reliable manner. For example, Bicent has the right to 

inspect Vernon’s equipment, observe Vernon’s testing of its protective systems, review the settings 
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of those systems, and review Vernon’s maintenance records, which must be accurately and 

truthfully maintained.   

42. In the event that Vernon’s Distribution System experiences a disturbance (e.g., 

excessive spikes or drops in voltage or distortions in voltage waves), it agreed to cooperate with 

Bicent in the analysis of such disturbances, including by exchanging information: 

 

 

 

2. The PPTA 

43. The parties executed the PPTA concurrently with the ITSA on April 10, 2008.  

Under its terms, Bicent supplies electricity exclusively to Vernon for a fifteen-year term, which 

may be extended another five years at Bicent’s option. Exhibit 2 to this Complaint is a copy of the 

PPTA, which is incorporated by reference herein. 

44. Pursuant to the PPTA, Bicent devotes the entire capacity of MGS exclusively to 

Vernon and ensures that the Facility has the capacity to provide to Vernon upon demand a certain 

number of megawatts of electricity.  The contractually required capacity adjusts downward over 

time according to a degradation schedule incorporated into the PPTA.  The PPTA also sets out a 

biennial procedure for the Parties to test the Facility’s capacity, known as an Adjusted Contract 

Capacity Test, which is conducted by an independent third party.  Bicent has the right to schedule 

the timing of these tests in consultation with Vernon.  

45. In return, Vernon must make monthly payments to Bicent for exclusive access to the 

Facility’s capacity, whether Vernon requests delivery of the full available capacity or not (the 

“Capacity Payment”), along with monthly payments for electricty actually delivered to Vernon 

from the Facility pursuant to the City’s dispatch instructions or the contract minimum (the “Energy 

Payment”).  As a result of Vernon’s tenuous cash position at the time of the sale of MGS, the 

PPTA capacity payments increase over time, giving Vernon a discount up front in return for larger 

payments later in the contract.   
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46. Compliance with the duties and obligations created under the ITSA is essential to 

performance under the PPTA because MGS “is interconnected to Buyer’s 66 kV transmission 

system” and depends on Vernon’s interconnection and distribution systems to deliver electricity. 

Accordingly, one of Vernon’s material obligations under the PPTA is to perform its duties 

“consistent with the terms and conditions of the” ITSA.   

 

 

 

47. Because Vernon is the sole purchaser of electricity from the Facility and its former 

owner, the parties agreed that Vernon would act as Bicent’s Scheduling Coordinator with the 

CAISO.  As Scheduling Coordinator, Vernon must “submit all required notices and updates 

regarding each Generating Unit’s status to CAISO, including outage reports, and shall perform all 

other obligations required of a Scheduling Coordinator, pursuant to the CAISO Tariff.”  Vernon 

must communicate to CAISO the Facility’s availability and Vernon’s requests for dispatching the 

Facility’s energy production.  Vernon must then communicate to MGS CAISO’s real-time 

instructions regarding the power output from the Facility. In all of these roles, Vernon must comply 

with the CAISO Tariff and its Scheduling Coordinator Agreement with CAISO.3   

48. The PPTA contemplates that the Facility will require scheduled outages to permit 

completion of necessary maintenance and repairs and that the parties will cooperate regarding such 

outages, including by arranging and coordinating any outages with CAISO. All Facility Outages, 

including an outage that may be needed to conduct an Adjusted Contract Capacity Test, require 

coordination with CAISO.   

49. Bicent has the right to set MGS’s Outage Schedule, and Vernon may make 

“reasonable requests” for changes to the Outage Schedule, which Bicent is to accommodate if 

consistent with Good Utility Practice. Because outages often involve coordinating with third parties 

                                                 
3 The CAISO Tariff is a regulation that, among other things, governs how utilities are to be 
dispatched. Scheduling utility operations in accordance with the CAISO Tariff is essential to 
ensuring that CAISO can track utility usage in real time and thereby draw on underutilized 
resources when necessary to stabilize the grid. 
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to make repairs and send personnel to the Facility, the PPTA recognizes that changes to the Outage 

Schedule may occur unexpectedly, in which case Bicent must notify the City of such change “as 

soon as practicable after the condition causing the change becomes known.” Ultimately, it is 

Vernon’s obligation to inform CAISO of all scheduled outages, at least seven days in advance of 

the date the outage is to commence. Other than an unexpected forced outage, the CAISO Tariff 

does not permit Bicent to commence an outage unless CAISO has been properly notified.  

D. 2009:  Vernon’s Air Quality Affects Facility Operations 

50. By 2009, it became apparent that the poor ambient air quality in Vernon was 

interfering with the Facility’s safe and efficient operations, requiring frequent air filter 

replacements, upkeep and water washing beyond what was anticipated in the Facility’s original 

design and as represented by Vernon prior to Bicent’s acquisition of the Facility.  

51. Vernon’s well-documented pollution and air quality problems severely affected 

MGS, whose air intake filters are regularly clogged with particulates at a far higher rate than 

comparable powerplants in other communities.  As a result, Bicent spent more time and money 

cleaning and replacing filters than it anticipated and than Vernon did when it operated the Facility 

itself.  This led to a dispute between the parties regarding the burden of cleaning filters and the 

increased outage time such cleaning and water washing of the Facility required.  On December 13, 

2009, the parties resolved this dispute by executing an amendment to the PPTA, which allowed for 

regular cleaning of the Facility’s air intake filters.  Vernon agreed that this cleaning would not 

count against Bicent’s scheduled outage hour limit. 

52. In addition, Vernon’s poor air quality contributed to the fatigue and eventual failure 

of the Facility’s two gas turbine compressor sections in 2013.  This failure led to an extensive 

forced outage, at considerable cost to Plaintiffs, and also prompted the turbine’s original equipment 

manufacturer to release a product upgrade to users who operate turbines in “corrosive 

environments” such as Vernon.  To prevent further damage, Plaintiffs use HEPA-quality air inlet 

filters on the compressors, which are significantly more expensive and require more frequent 

replacement than the filters used pursuant to the Facility’s original design.  
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E. Vernon Fails to Maintain it Systems and Protective Devices in a Safe and 
Reliable Manner in Accordance with Good Utility Practice 

53. Under the PPTA and ITSA, Vernon is obligated “to ensure the continued 

interconnection of the Generating Facility with the Distribution System in a safe and reliable 

manner.”  This includes monitoring and testing Vernon’s protective equipment and its 

configurations and settings to prevent excessive voltage disturbances occurring on Vernon’s system 

from damaging the Facility and Bicent’s equipment. Unfortunately, one manifestation of Vernon’s 

track record of corruption and incompetence is its ongoing inability or refusal to comply with this 

critical obligation. Vernon’s Public Utilities Department, which oversees Vernon’s electrical 

systems, is not operating competently.  As a result, Vernon has failed to maintain its electrical 

infrastructure despite Plaintiffs’ repeated efforts to bring the problems to the City’s attention and to 

work with the City to address them.  

1. 2013:  An Operational Switching Error on Vernon’s System Causes 
Damage to the CTG Gearbox  

54. On January 23, 2013, deficiencies in Vernon’s interconnection and distribution 

system and the City’s failure to use Good Utility Practice caused a full-plant trip and severe 

damage to one of MGS’s CTG gearboxes.  

55. Vernon induced the trip by making a switching error on its distribution system.  This 

inadvertently islanded (i.e., isolated from the CAISO grid) the Facility’s combustion turbine 

generators and caused the units to go overspeed and operate out of phase with the CAISO grid.  

When Vernon discovered the mistake (prompted by notice from MGS Operators), the City made 

another switching error while trying to restore its system condition to normal.  Vernon reconnected 

MGS CTGs to the CAISO grid while they were still out of synchronization, something that should 

have been impossible if Vernon had proper protective equipment installed.  This second error 

caused severe over-torque to the CTG generator shafts and irreparably damaged one of the CTG’s 

gearbox.  

56. Bicent had to replace the gearbox at considerable cost and disruption to the 

Facility’s operations.  Had Vernon had protective policies and procedures in place; had Vernon’s 

personnel followed those procedures; and/or had Vernon maintained adequate protective relays, 
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circuit breakers, and other protective devices on its interconnection system (as professionally 

engineered in the orginal in the design of the system), the switching error would never have 

occurred and, had it, the damage would have been mitigated.  Unfortunately, Vernon lacked 

sufficient operational procedures, policies, and operational training to prevent the switching error.  

It also lacked functioning protective equipment (e.g., relays) that would have prevented or 

minimized the damage to MGS.   

57. Vernon accepted fault for the damage and agreed to pay for replacing the gearbox in 

a September 30, 2013 settlement agreement.  In a side letter to that agreement, Vernon also agreed 

that, if it caused further outages to the Facility, it would make Energy Payments as though the 

Facility were providing power at the minimum dispatch amount, ninety-five megawatts.  Despite 

admitting fault and recognizing the inadequacies of its electrical systems, it appears that Vernon 

did not remedy or improve the protective systems in place. 

2. 2014-2017:  Plaintiffs Investigate Vernon’s Interconnection System and 
Protective Devices and Find Numerous Failings, Which They Detail to 
Vernon 

58. The January 2013 event was not an isolated incident of disturbance on Vernon’s 

systems.  Power quality disturbances—voltage disturbances, loss of auxiliary power, full plant 

trips, loss of generation, and other events that could cause damage to the Facility—have long been 

rampant on Vernon’s electrical systems and continue to this day. 

59. The January 2013 event and the continuing electrical disturbances raised concerns 

that Vernon was not operating its system in a safe and reliable manner consistent with Good Utility 

Practice and its obligation under the parties’ agreements. It also raised significant concerns that 

Vernon had done little to address the gaps in its procedures and protective schemes that caused the 

January 2013 event and that MGS was at risk of a future event of similar magnitude and damage. 

60. In December 2014, following the settlement entered into by the parties regarding the 

January 2013 event, Plaintiffs took steps to check Vernon’s protective schemes, i.e., the relays, 

breakers and other equipment and settings maintained by Vernon on its system to ensure the 

Facility was adequately and correctly protected from faults within Vernon’s system. Plaintiffs 

retained an independent engineering firm to conduct a review and assessment of the protective 
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facilities that Vernon was supposed to maintain on its systems under the ITSA (the “Protection and 

Control System Review”).  A copy of the Protection and Control System Review is attached as Ex. 

3; a copy of the Malburg Generating Station Generator Protection Setting Assessment (“Protection 

Setting Assessment”) is attached as Ex. 4.  The Protection and Control System Review and 

Protection Setting Assessment are referred to collectively as the Protection Review and 

Assessment.  

61. While the Protection Review and Assessment found that the original protection 

scheme design was suitable, it concluded that Vernon has failed to properly implement the design 

features and thus left MGS and Vernon’s own facilities at risk. The Protection Review and 

Assessment found a host of failings in Vernon’s implementation, operations, and maintenance of 

its protection facilities, including improper custody, care, control, and disregard for Good Utility 

Practice.  

62. The Protection Review and Assessment concluded that Vernon’s “implementation 

contains several deviations from the Design Criteria.”  For example, a number of “existing 

protection functions and relays have been disabled” including:  (a) Vernon had disconnected the 

trip switches that ordinarily would cause the City’s back-up generator to turn on in the event of an 

outage on its system; (b) relays did not trip as designed because Vernon disabled them; (c) breaker 

failure protection, while specified in the design, did not exist in the field; (d) other protective 

schemes, such as synchronism checks or closing supervision—which would have prevented the 

2013 switching error and subsequent gear slippage—were non-existent despite being called for in 

the original design. These sorts of protective devices are essential to prevent the types of 

disturbances that regularly occur on Vernon’s systems from damaging the Facility.   

63. Plaintiffs also could not find (and Vernon failed to produce when asked) records 

showing that Vernon was maintaining its system in a safe and reliable manner as required by the 

ITSA and Good Utility Practice. In particular, there were no regular maintenance records, including 

records of the testing of protective devices. More troublingly, Vernon apparently did not have (or 

would not share with Plaintiffs) updated and complete industry-standard line diagrams and 

schematics showing the as-built lay-out of its protective facilities.  Such diagrams are essential to 
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understand how a system operates and to determine whether it is properly implemented in 

accordance with the underlying design. Indeed, the lack of diagrams means that, in order to 

understand the protection deficiencies in their entirety, an investigator was required to physically 

trace the wiring between the protective relays and the associated field equipment, a difficult task 

without proper documentation reflecting the as-built condition of the system. 

64. The Protection Review and Assessment concluded that the difference between how 

Vernon’s protection sysems were designed and how Vernon installed, implemented and maintained 

those systems was “of sufficient magnitude that the original protection scheme design basis is 

compromised.”  (See Ex. 4, Protection Setting Assessment at p. 3.)  The assessment concluded that 

a “thorough assessment of the current protection system utilized should be performed to ensure that 

both the City of Vernon system and Malburg Generating Station are adequately protected.  This in 

my opinion, is necessary due to the significant deviation from the original design basis.”  (Id.)  

65. Plaintiffs reported the results of the Protection Review and Assessment to Vernon 

on several occasions.  In June 2016, representatives from Plaintiffs and the City met to discuss the 

findings and recommendation of the Protection and Control System Review.  Plaintiffs offered to 

assist Vernon in maintaining some of the protective equipment on the City’s interconnection 

system.  Despite promising to cooperate in a full study of its protection systems, Vernon 

subsequently took no steps to address these issues or work with Plaintiffs.   

66. On March 23, 2017, representatives of Bicent and Vernon met face-to-face to once 

again discuss Plaintiffs’ still unaddressed concerns about the safety and reliability of Vernon’s 

system and the findings of the Protection Review and Assessment.  Bicent asked for breaker 

functionality to be put in place in accordance with the original design.  Bicent also asked for 

synchronism checks or breaker supervisory controls to be installed.  These controls are essential to 

help avoid or limit damage to MGS from any future events similar to the 2013 episode that 

damaged MGS’s CTG gearset.  See Part E.1 above. 

67. Vernon agreed to “look into” the issue and also promised to see if they could find 

additional diagrams of Vernon’s systems and equipment.  Vernon proposed to meet again in one 
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month’s time, yet never scheduled a follow-up meeting.  Vernon deferred other actions to correct 

protection deficiencies.   

68. It appears that Vernon has not implemented any of the fixes discussed and identified 

in the Protection Review and Assessment and that it continues not to maintain its systems and 

associated protective equipment to ensure that they can operate in a safe and reliable manner.4 It 

also appears that the City lacks sufficient procedures, protocols and oversight regarding the testing, 

maintenance, and operation of its systems and protective schemes. 

69. Despite Vernon’s own findings from their internal review of the 2013 event, the 

recommendations of the Protection Review and Assessment provided by Plaintiffs to Vernon, and 

follow-up meetings to address these issues, Vernon has yet to correct the known and acknowledged 

deficiencies in its protection scheme.   

3. 2018:  Electrical Disturbance Events Cause Cumulative Damage to 
MGS 

70. Meanwhile, continuing electrical disturbances on Vernon’s systems appear to have 

contributed to inflicting damage on MGS. In April 2018, while the Facility was in outage for 

routine but major maintenance and cleaning, Plaintiffs discovered an eight-millimeter 

misalignment of the STG gearset.  A contributing factor to the gear slip appears to have been the 

stress caused by repeated electrical disturbances, which strained the gearset in much the same 

manner that occurred in January 2013.  Plaintiffs prepared a temporary fix that would allow the 

Facility to continue to operate until a permanent replacement of the gearset could be accomplished. 

71. On April 20, 2018, the Facility was powering up following the scheduled spring 

outage when it experienced a severe slip of the STG gearset incident to a voltage excursion. While 

a healthy gearset likely would have survived, the temporary repair of the damaged gearset did not 

                                                 
4 Vernon’s failures are not limited to electrical systems.  The City also has failed to properly 
maintain its natural gas lines in accordance with federal regulations. According to an August 2, 
2018 warning letter to Vernon from the United States Department of Transportation (“DOT”), 
Vernon’s safety failures date back to at least 2012. The DOT warned Vernon that it was potentially 
subject to millions in fines for its numerous violations. The natural gas lines are the very same that 
supply the Facility with its fuel. Plaintiffs are unaware of any measures taken by Vernon to 
remediate the issues raised in the DOT letter. See 
https://primis.phmsa.dot.gov/comm/reports/enforce/documents/520180007/520180007_NOPV%20
PCO_08022018.pdf (last visited Feb. 25, 2019). 
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and the Facility was forced to remain in outage until May 5, 2018 while a further temporary fix was 

established.  

F. 2018:  Vernon’s Attempt to “Manufacture” a Default to Avoid Its Obligations 
Under the Parties’ Agreements 

72. Once the Facility was back online, Plaintiffs moved quickly to schedule a time to 

replace the damaged STG gearset, which would require an outage.  In June 2018, Plaintiffs notified 

Vernon that it would take the Facility offline from November 1 to 8, 2018, to repair the gearset—

the soonest this could be done after the summer months, when outages are prohibited under the 

PPTA.  Plaintiffs also proposed to schedule a Capacity test for November 15, 2018, directly after 

the Fall outage. 

73. Initially, Vernon agreed to both of these proposals and acknowledged the 

importance of repairing the gearset. It also acknowledged that the repair and test schedule might 

need to change depending on the availability of third parties who would complete the necessary 

work. In an August 3, 2018, email, a City technical expert who has extensive experience working 

with Plaintiffs and the Facility stated that Vernon “will work with [Bicent] together to effect 

successful outages, repair of the STG and subsequent 2019 outages” and requested that Bicent 

provide the City with updates regarding any “scheduling modification as soon as you have that 

knowledge available[.]” A copy of this email is attached as Ex. 5 (emphasis added). 

74. Plaintiffs kept Vernon apprised of subsequent scheduling changes to the gearset 

repair so that Vernon could take steps to schedule the required outages with CAISO.  In mid-

October 2018, Plaintiffs notified Vernon that the planned outage and repair would need to be 

postponed slightly because of parts availability and third-party scheduling issues.  Plaintiffs 

proposed that the Capacity test take place immediately after the repair was complete in mid-

December 2018.   

75. In communicating these schedule changes, Plaintiffs relied on Vernon’s earlier 

representation that it would “work with [Plaintiffs] together to effect successful outages [and] 

repair of the STG.”  As it turns out, Plaintiffs’ reliance was a mistake.  
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76. In the interim, the City’s new General Manager of the Department Public Utilities, 

Kelly Nguyen, had decided to use the scheduling of the Fall 2018 repair and outage as an 

opportunity to jeopardize the reliability of the Facility, frustrate Bicent’s performance, and create 

an excuse for the City to improperly evade its payment obligations under the PPTA. While the 

PPTA set a low initial price per kilowatt of MGS capacity in order to provide Vernon with relief 

from its immediate financial problems, the Parties agreed to a schedule of price increases that 

would allow Bicent to recoup its capital investment in the Facility.  Thus, by July 2016, the 

monthly price per kilowatt Vernon was obligated to pay Plaintiffs was higher than it could obtain 

on the open market.  This agreed capacity price increase under the PPTA and the relative drop in 

energy prices made continued performance under the PPTA more expensive than Vernon had 

hoped it would be. 

77. Nguyen, who is a close friend of Vernon’s mayor, sought to engineer a way for 

Vernon to avoid its PPTA payment obligations.  Her approach, as described below, is a text-book 

case in bad faith and attempted contract frustration.  Notwithstanding earlier representations from 

the City that it would work with Plaintiffs to schedule outages and repair of the Facility, Nguyen 

demanded that Plaintiffs agree to conduct an Adjusted Contract Capacity Test on November 15, 

2018—a month before the gearset was set to be replaced in the hopes that the Facility, which 

needed repair, would fail the Test.  Plaintiffs explained repeatedly that conducting a test before as 

opposed to after the repairs were complete made no sense but agreed to conduct the test anyway at 

Nguyen’s insistence. Once she realized that the Facility would pass, Nguyen reversed course and 

refused to cooperate with Plaintiffs to conduct the test or notify CAISO of a proposed outage to 

allow the test to take place.  

78. Then, in November 14, 2018, Nguyen asserted that Bicent was in default under the 

PPTA for failing to conduct a Capacity test scheduled for the next day, November 15, 2018, even 

though Plaintiffs informed Nguyen they were ready and had mobilized third-party consultants to 

conduct the test on that day, only for Nguyen to back out.  Exhibit 6 provides further detail 

regarding Nguyen’s misconduct on behalf of the City.  
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79. Later the same day, Nguyen demanded that Bicent conduct a Capacity test on 

November 27, 2018—again, before the scheduled December repair to the STG gearset.5 Bicent 

agreed and on November 27, 2018, it mobilized the necessary resources and personnel, including 

third party consultants who had rushed to prepare for the aborted November 15, 2018 test, to 

conduct the test. The test results showed that the Facility’s adjusted Capacity was well above what 

is required under the PPTA even with the broken gearset. 

G. 2018:  Vernon’s “Dispatch” Experiments Risk Further Damage to the Facility  

80. At the same time it was attempting to manipulate the Adjusted Contract Capacity 

Test process, the City began conducting dispatch experiments on the Facility by requesting that the 

Facility dispatch its full capacity so that Vernon could observe the results and levy baseless claims 

that MGS has been failing to provide the minimum capacity required under the PPTA.  The actual 

Adjusted Contract Capacity Tests conducted in accordance with the PPTA, however, show that the 

Facility consistently meets and exceeds the required threshold and, furthermore, operates efficiently 

enough to achieve a “heat rate” bonus under the PPTA.   

81. Vernon’s unauthorized dispatch experiments violate the plain terms of the PPTA, 

which provides the procedure for testing the Facility’s capacity in the form Adjusted Contract 

Capacity Tests witnessed by both Parties.  The PPTA also obligates Vernon to send dispatch 

notices in accordance with Good Utility Practice and does not condone use of dispatch notices to 

experiment on the Facility.  

82. The dispatch experiments, which needlessly ramped up and down MGS for brief 

intervals, risk damage to the Facility—a risk which is exacerbated by Vernon’s failure to install 

and/or ensure the operability of key protective devices and to test, maintain, and operate its systems 

in accordance with Good Utility Practice.  

                                                 
5 Nguyen also demanded that all communications other than those involving a “plant emergency” 
be directed to her alone. Nguyen’s November 15, 2018 demand is attached as Ex. 7. It is of course 
impossible to run a power plant this way: City staff and the Facility operations team sit in the same 
control room at the Facility and must interact in real time regarding scheduling, availability and 
dispatch notices. MGS cannot be operated on an ongoing basis with all of these time sensitive 
communications – including five-minute-interval CAISO-required dispatch notices – being routed 
not through onsite operational personnel but through a high-level City official who is offsite.   
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H. Vernon Fails to Communicate CAISO Dispatch Requests 

83. In addition to these dispatch experiments, Plaintiffs are informed and believe that 

Vernon employees routinely fail to pass on dispatch requests from CAISO to Plaintiffs, due to 

negligence, poor management, and a lack of Good Utility Practice.  As CAISO Scheduling 

Coordinator for the Facility, Vernon is in direct contact with CAISO and is required to monitor in 

real-time CAISO’s Automated Dispatch System, which provides dispatch requests in five-minute 

increments that require the Facility to ramp up or down to supply the required energy level. Vernon 

employees are required to communicate CAISO dispatch requests to Plaintiffs in real-time.  But 

Vernon employees, due to insufficient training, supervision, negligence, or worse, often fail to 

communicate these notices to Plaintiffs.  Plaintiffs also are informed and believe that Vernon from 

time to time instructs its employees not to pass along CAISO dispatches, particularly those that 

require duct-firing, so that Vernon may save money on fuel costs (exacerbated by its over-market 

natural gas costs) or energy payments.   

84. The purpose of Vernon’s ongoing failure to perform its CAISO scheduling 

obligations appears to be a calculated effort to force Bicent into a breach of the PPTA. This bad 

faith conduct warrants immediate termination of the PPTA and payment of the contractual 

Termination Payment, including all monies owed to Bicent.   

I. The Parties Attempt to Informally Resolve their Dispute, and Plaintiffs Seek 
Information Necessary to Protect the Facility  

85. Vernon’s gamesmanship around scheduling a Capacity test in November 2018, its 

failure to fulfill its obligations as scheduling coordinator, and other misconduct triggered the 

parties’ informal dispute resolution obligations under their agreements. The parties agreed to meet 

in an effort to resolve their differences on December 11, 2018.6   

86. In advance of the meeting, Plaintiffs requested that Vernon provide information 

regarding Vernon’s operation and maintenance of its electrical systems and protection schemes, 

including diagrams, maintenance records, information related to the voltage spikes, and 

                                                 
6 While Plaintiffs were preparing to meet with Vernon, they were simultaneously preparing for and 
overseeing the repair to the STG gearset. The repair was completed on or before December 12, 
2018.   
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documentation regarding any other inspections or testing Vernon had performed on its distribution 

system. Plaintiffs also requested, pursuant to Article 4 of the ITSA, to inspect Vernon’s 

Distribution System and Interconnection Facilities. Vernon stonewalled and refused to confirm that 

it would provide the requested information or to allow Bicent to inspect Vernon’s systems and 

equipment, even though they are located in the basement of MGS and adjacent to MGS’s 

facilities.7 Indeed, the MGS facility manager’s office is located on the same hallway where a 

locked door leads downstairs to much of Vernon’s interconnection system and protective devices. 

87. On December 10, Bicent gave Vernon notice that the City had also defaulted on its 

obligations under the ITSA (and thereby the PPTA) to operate its systems in a safe and reliable 

manner and consistent with Good Utility Practice.  Copies of Bicent’s December 5, 2018 and 

December 10, 2018 letters are attached as Exs. 8 and 9. 

88. On December 11, 2018, the parties met in person in Los Angeles. The parties were 

unable to resolve their differences but did agree to a one-month standstill for the purposes of 

exchanging more information.  Plaintiffs’ focus was on obtaining information from Vernon about 

the maintenance and status of the City’s systems and protective devices so that Plaintiffs could 

evaluate the risk of future electrical disturbances and of harm to the Facility. During the meeting, 

the Parties agreed to a standstill period, and Vernon promised that it would use the time to conduct 

a review of its systems, make available information regarding its facilities, and cooperate with 

Bicent’s exercise of its inspection rights. 

89. To facilitate Vernon’s collection of relevant information, Plaintiffs provided Vernon 

detailed technical information regarding a sampling of excessive electrical disturbances on the 

City’s system that Plaintiffs’ sensory equipment had captured.  Vernon, in return, represented that 

it would provide information responsive to Bicent’s requests regarding historic electrical power 

quality disturbances on its systems as well as Vernon’s maintenance, testing, and operations.   

90. Despite Bicent’s repeated follow-up requests, Vernon waited almost three months to 

provide any information.  When it did finally provide some information, the City refused to permit 

                                                 
7 Recently, Vernon deprived MGS personnel of keycard access to the Facility’s basement where 
the City’s protective equipment is housed. 
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Plaintiffs to inspect the City’s systems and continued to withhold key information in its possession 

which is essential for Plaintiffs to understand the current status of Vernon’s electrical systems and 

evaluate whether Vernon is operating them in a safe and reliable manner.  For example, Vernon 

failed to provide: 

a. Metering and relay one-line drawings for protective relays for each of 

MGS’s 3 generators (2 CTGS and 1 STG).  Without these drawings, 

Plaintiffs cannot determine whether Vernon has addressed the critical issues 

identified in the Protection Review and Assessment and taken appropriate 

action to safeguard its systems and MGS.  See Part E.2 above.   

b. Documentation regarding how the protective devices that do exist on 

Vernon’s system are calibrated, functionally tested, and whether those key 

devices are even in service.   

c. Relay testing and circuit breaker maintenance records for MGS’s CTG No. 

2. 

d. Records of all power quality disturbances on Vernon’s system. Vernon either 

provided incomplete records or only records for the specific events identified 

in materials provided by Plaintiffs to Vernon.  Because MGS’s equipment 

does not have visibility into electrical events on Vernon’s entire systems (all 

of which have the potential to negatively impact MGS), Vernon should have 

data and information regarding electrical quality disturbances that may have 

materially impacted MGS but which Plaintiffs cannot identify without 

Vernon’s cooperation. 

91. Unfortunately, the contents of the records the City did produce are troubling enough.  

In the past few days, as Plaintiffs have reviewed the scant materials Vernon did provide, it appears 

that some of these key maintenance and testing records have been falsified or that Vernon has 

simply gone through the motions rather than use Good Utility Practice to ensure that its testing and 

maintenance are sufficient to confirm whether its systems and protective equipment are operating 

in a safe and reliable manner.   
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92. For example, records regarding battery testing are also grossly negligent or outright 

fraudulent.  Backup batteries are essential to power protective relays and other critical safety 

devices in the event of a loss of grid voltage and must be inspected regularly.  But Vernon’s battery 

test records contain purported measurements of cell voltages that do not add up to the total reported 

battery voltage and are otherwise implausible, suggesting that the numbers are made up or copied 

and that no actual cell-by-cell measurements were performed.  Vernon’s personnel appear to have 

copied strings of numbers from one document to another, in some instances pasting fifteen rows of 

measurement values taken from one document into another document where only ten 

measurements should appear.  This reflects at best sloppiness, at worst outright fraud, and either 

way a complete disregard for Good Utility Practice and the operational reliability and maintenance 

of critical safety equipment and protective devices.   

93. The City’s refusal to allow Plaintiffs to inspect Vernon’s system and protective 

equipment is also alarming. Given the history of electrical disturbances on Vernon’s systems, the 

damage to the Facility’s gearsets, and the City’s apparent unwillingness to bring its protection 

systems into alignment with the intended design, a physical inspection of Vernon’s facilities is 

necessary and important to safeguard Plaintiffs, the Facility, and ratepayers who depend on the 

Facility and Vernon’s systems for power.  Other than a desire to hide its own misconduct and its 

failure to make needed repairs to its systems, there is no justification for Vernon’s barring Plaintiffs 

from exercising their inspection rights under the Parties’ agreements. 

J. Vernon’s Misconduct Violates the Parties’ Agreements  

94. Vernon’s serious misconduct as alleged above has caused significant economic 

damage to Bicent including but not limited to: 

a. Lost and/or diminished Capacity and Energy Payments during the period of 

Facility outages arising from electrical disturbances on Vernon’s systems. 

b. Lost and/or diminished Capacity and Energy Payments arising from damage 

to MGS’s STG gearset, which in turn caused a de-rate in the available 

capacity the Facility could generate until the gearset was replaced. 
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c. Lost and/or diminished Energy Payments caused by Vernon’s failure to 

communicate CAISO’s dispatch demands. 

d. Costs of repair to the damaged STG gearset. 

e. Costs incurred preparing for the November 15, 2018 Capacity test, which 

Vernon canceled. 

f. Costs incurred preparing for and conducting the November 27, 2018 

Capacity test, which Vernon unilaterally demanded. 

95. Plaintiffs also have incurred substantial legal fees and costs responding to Vernon’s 

gamesmanship and bad faith conduct during the course of this dispute. 

K. Vernon’s Misconduct Has Already Damaged the Facility and Risks Causing 
Further Irreparable Harm 

96. Vernon has failed to adequately implement, maintain, test, and operate its systems 

and protective devices.  As alleged above, these failures have caused and continue to cause 

excessive electrical disturbances that have already significantly damaged MGS, including the full-

plant trip in 2013 and contributing to the gear set damage in 2018.  There is a risk of even more 

catastrophic damage if Vernon’s failures are not rectified.  Bicent brings this action to prevent 

further irreparable harm to its Facility and equipment and to compel Vernon to take immediate 

action to implement procedures, protocols and protections that comply with Good Utility Practice 

and that are sufficient to protect MGS from further harm. 

97. Despite repeated and good faith efforts to work with Vernon to address these 

concerns and repeated requests for information necessary to evaluate the scope and imminence of 

the risk Vernon’s systems present to MGS, Vernon has chosen to stonewall and prevent Plaintiffs 

from inspecting Vernon’s equipment and systems, which are interconnected to MGS. 

98. To obtain the information necessary to protect MGS from further irreparable harm 

and to obtain access to Vernon’s systems to conduct a physical inspection, Plaintiffs have filed 

concurrently with this Complaint a motion for expedited discovery.  That discovery, which is 

targeted and limited, is necessary for Plaintiffs to evaluate the degree of imminent risk facing the 

Facility and the need to seek preliminary injunctive relief. 
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CAUSES OF ACTION 

 
First Cause of Action: Breach of the  

ITSA and PPTA 

(By Bicent against Vernon) 

99. Plaintiffs reallege each paragraph of this Complaint as if fully set forth herein. 

100. The ITSA is a valid and binding written agreement between Bicent and Vernon that 

sets forth, among other things, Vernon’s obligations to operate its Distribution System in a safe and 

reliable manner and consistent with Good Utility Practice.  

101. Vernon has breached the ITSA by its repeated failures to operate its Distribution 

System in a safe and reliable manner and consistent with Good Utility Practice including by: 

a. failing to properly maintain and operate its system in accordance with 

industry standards;  

b. failing to conduct regular or suitable maintenance, inspection, or testing on 

its system or keep any records thereof;  

c. failing to produce records duly requested by Bicent under the ITSA;  

d. failing to implement adequate operating procedures and protocols; and 

e. denying Bicent its right to inspect Vernon’s facilities. 

102. Bicent has provided Vernon with written and oral notice of its breaches of the ITSA 

and Vernon has failed to remediate any of its breaches. 

103. Bicent has fully performed its obligations under and has not breached the ITSA and 

knows of no excuse for Vernon’s breach. 

104. The PPTA, and its amendments, constitute a valid and binding written agreement 

between Bicent and Vernon. The PPTA provides, among other things, that Vernon’s breach of its 

obligations under the ITSA is an independent breach of the PPTA.  

105. Bicent has provided Vernon with notice of its breach of the PPTA and Vernon has 

failed to remediate this breach.  

106. Bicent has fully performed its obligations under and has not breached the PPTA and 

knows of no excuse for Vernon’s breach. 
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107. Bicent has suffered damages as a result of Vernon’s breach of the ITSA and PPTA, 

including by repeated damage to the Facility, repair and outage costs, reduced or lost Energy 

Payments, reduced or lost Capacity Payments, and reduced or lost Heat Rate bonuses. Bicent 

requests compensatory and punitive damages, together with interest and other sums due thereon 

and that Vernon be found in default under the PPTA and ordered to make the Termination Payment 

thereunder, equal to the net present value of all amounts that would be due Bicent under the PPTA.  

 
Second Cause of Action: Breach of Vernon’s CAISO Scheduling Coordinator Obligations 

and CAISO Tariff as incorporated into the PPTA 
 

(By Bicent against Vernon) 

108. Plaintiffs reallege each paragraph of this Complaint as if fully set forth herein. 

109. The PPTA, and its amendments, constitutes a valid and binding written agreement 

between Bicent and Vernon. The PPTA provides, among other things, that Vernon will act as the 

CAISO Scheduling Coordinator on behalf of the Facility and in so doing will comply with the 

CAISO Tariff. 

110. Vernon has breached the PPTA by failing to honor its Scheduling Coordinator 

obligations including by: 

a. intentionally ignoring or violating CAISO dispatch instructions; 

b. negligently failing to provide Bicent with CAISO dispatch instructions by 

failing to monitor the CAISO Automated Dispatch System; 

c. intentionally failing to notify CAISO of the November 15, 2018, outage and 

Capacity test demanded by Vernon; 

d. intentionally delaying notification of CAISO of the December 3–13, 2018, 

scheduled outage in order to delay repairs to the Facility. 

111. Bicent has provided Vernon notice of its breach of the PPTA and Vernon has failed 

to remedy its breach. 

112. Bicent has fully performed its obligations under and has not breached the PPTA and 

knows of no excuse for Vernon’s breach. 
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113. Bicent has suffered damages as a result of Vernon’s breach of the PPTA, including 

as a result of damage and stress on the Facility, delays in repairs to the Facility, repair and outage 

costs, costs for improper testing of the Facility, reduced or lost Energy Payments, and reduced or 

lost Capacity Payments. Bicent requests compensatory and punitive damages, together with interest 

and other sums due thereon and that Vernon be found in default under the PPTA and ordered to 

make the Termination Payment thereunder, equal to the net present value of all amounts that would 

be due Bicent under the PPTA.  

Third Cause of Action: Breach of the PPTA’s Capacity Test Provisions 

(By Bicent against Vernon) 

114. Plaintiffs reallege each paragraph of this Complaint as if fully set forth herein. 

115. The PPTA, and its amendments, constitutes a valid and binding written agreement 

between Bicent and Vernon. The PPTA provides, among other things, for a procedure for 

scheduling and conducting Capacity Tests on the Facility once every two years. 

116. Vernon has breached its obligations under the PPTA including by: 

a. refusing, in bad faith, to cooperate with Bicent regarding the scheduling of 

the fall 2018 Capacity test, by arbitrarily insisting that Bicent proceed with a test on November 15 

and then abruptly withdrawing that request; 

b. unilaterally scheduling a capacity test on November 27, 2018; and 

c. refusing to pay Bicent for the cost of performing the November 27, 2018, 

Capacity test. 

117. Bicent has provided Vernon notice of its breach of the PPTA and Vernon has failed 

to remediate its breach. 

118. Bicent has fully performed its obligations under and has not breached the PPTA and 

knows of no excuse for Vernon’s breach. 

119. Bicent has suffered damages as a result of Vernon’s breach of the PPTA, including 

as a result of damage and stress on the Facility, delays in repairs to the Facility, repair and outage 

costs, costs for improper testing of the Facility, reduced or lost Energy Payments, and reduced or 

lost Capacity Payments. Bicent requests compensatory and punitive damages, together with interest 
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and other sums due thereon and that Vernon be found in default under the PPTA and ordered to 

make the Termination Payment thereunder, equal to the net present value of all amounts that would 

be due Bicent under the PPTA.  

Fourth Cause of Action: Breach of the Implied Covenant of Good Faith and Fair Dealing 

(By Bicent against Vernon) 

120. Plaintiffs reallege each paragraph of this Complaint as if set forth fully herein. 

121. The PPTA and ITSA, and their amendments, constitutes valid and binding written 

agreements between Bicent and Vernon. 

122. Bicent has done all, or substantially all, of the significant things that the PPTA 

and/or ITSA required it to do. 

123. Vernon unfairly interfered with Bicent’s right to receive the benefits of the PPTA 

and/or ITSA, including by: 

a. Vernon’s failure to honor its obligations as the CAISO scheduling 

coordinator; 

b. Vernon’s bad faith misconduct regarding the scheduling of a November 15, 

2018 Capacity Test and its refusal to pay the costs for preparing for that test; 

c. Vernon’s bad faith misconduct regarding the scheduling of the November 

27, 2018, Capacity Test and its refusal to pay the costs of this test; and 

d. Vernon’s failure to maintain its interconnection, distribution, and 

transmission systems in accordance with the ISTA and Good Utility Practice.  

124. Bicent has suffered damages as a result of Vernon’s breach of the covenant of good 

faith and fair dealing, including as a result of damage and stress on the Facility, delays in repairs to 

the Facility, repair and outage costs, costs for improper testing of the Facility, reduced or lost 

Energy Payments, and reduced or lost Capacity Payments.  Bicent requests compensatory and 

punitive damages, together with interest and other sums due thereon and that Vernon be found in 

default under the PPTA and ordered to make the Termination Payment thereunder, equal to the net 

present value of all amounts that would be due Bicent under the PPTA. 
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Fifth Cause of Action: Frustration of Purpose 

(By Bicent against Vernon) 

125. Plaintiffs reallege each paragraph of the Complaint as if fully set forth herein. 

126. The PPTA, and its amendments, constitutes a valid and binding written agreement 

between Bicent and Vernon. 

127. Bicent has done all, or substantially all, of the significant things that the PPTA 

requires it to do. 

128. Vernon has intentionally attempted to frustrate the purpose of the PPTA, including 

by: 

a. Vernon’s failure to honor its obligations as the CAISO scheduling agent; 

b. Vernon’s bad faith misconduct regarding the scheduling of the November 

15, 2018, Capacity Test and its refusal to pay the costs for preparing for the test; and 

c. Vernon’s bad faith misconduct regarding the scheduling of the November 

27, 2018, Capacity Test and its refusal to pay the costs of this test. 

129. Bicent has suffered damages as a result of Vernon’s frustration of the PPTA, 

including as a result of damage and stress on the Facility, delays in repairs to the Facility, costs 

associated with preparing for the November 15, 2018 test, reduced or lost Energy Payments, and 

reduced or lost Capacity Payments. Bicent requests that the PPTA be terminated and Vernon 

ordered to make the Termination Payment thereunder, equal to the net present value of all amounts 

that would be due Bicent under the PPTA. 

Sixth Cause of Action: Negligent Misrepresentation or Omissions Regarding Dispatch Notices 

(By all Plaintiffs against all Defendants) 

130. Plaintiffs reallege each paragraph of the Complaint as if fully set forth herein. 

131. Defendants had a duty to exercise care in the transmission of dispatch notices in 

accordance with the CAISO Tariff and Good Utility Practice.  

132. Defendants violated this duty by failing to properly monitor the Automated Dispatch 

System and report dispatch instructions from CAISO to Plaintiffs.  Plaintiffs are informed and 

believe that at least the following dispatch notices were not properly reported by Defendants: 
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CAISO Automated Dispatch System request on January 30, 2019 at or about 8:02 a.m. to ramp up 

from 70 megawatts to 90.7 megawatts.  Upon information and belief, there are numerous other 

instances where Vernon has failed to notify Bicent of CAISO Automated Dispatch System 

requests.  For example, Vernon’s recent production of information in response to Plaintiffs’ 

requests reveals that the City’s dispatch logs do not identify a single requested load change for 

November 2018. 

133. As a result of Vernon’s failure to provide notice of CAISO dispatch instruction to 

Plaintiffs in a timely manner or at all, Bicent has been damaged in that because it was not notified 

of requests to increase dispatch, it did not ramp up to the dispatched level and did not receive 

Energy Payments for power not dispatched.    

Seventh Cause of Action: Declaratory Judgment—California Code of Civil Procedure § 1062 

(By Bicent against Vernon) 

134. Plaintiffs reallege each paragraph of the Complaint as if fully set forth herein. 

135. There is an actual controversy between the parties regarding whether Vernon has 

breached the ITSA and PPTA. 

136. Bicent seeks a judicial determination of its rights and duties under the ITSA and 

PPTA and a declaration that Vernon is in breach of those agreements.  

137. A judicial determination is necessary and appropriate at this time because Bicent 

stands to suffer substantial losses, including imminent and irreparable harm to the Facility if 

Defendants are permitted to continue to shirk their obligations to maintain a safe and reliable 

distribution system under the ITSA and to behave as a responsible CAISO Scheduling Coordinator 

under the PPTA. 

138. Bicent accordingly seeks a declaration that: 

a. Vernon has breached its obligations under the ITSA to maintain its systems 

in a safe and reliable manner and that such conduct is a material breach of both the ITSA and the 

PPTA; 

b. Vernon has breached its obligations under the PPTA to act as the CAISO 

Scheduling agent: 
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c. Vernon has failed to cure these breaches; 

d. The PPTA may be immediately terminated, and Vernon must pay all 

amounts due and owing under the PPTA to Bicent, including but not limited to the Termination 

Payment. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray for an award against Defendants as follows: 

A. For injunctive relief barring Defendants from further violations of the ITSA and 

PPTA, requiring Defendants to bring the Interconnection and Distribution Systems into compliance 

with Good Utility Practice and the ITSA, compelling production of the records Plaintiffs have 

requested under those agreements, and permitting Plaintiffs to conduct thorough a physical 

inspection of Vernon’s systems; 

B. For a declaration that Vernon is in breach of the PPTA and the ITSA and that Bicent 

is entitled to the PPTA Termination Payment in an amount to be determined at trial;  

C. For compensatory damages from all Defendants in an amount to be determined at 

trial;  

D. For pre- and post-judgment interest from all Defendants;  

E. For declaratory relief against Vernon;  

F. For punitive damages against all Defendants;  

G. For all attorneys’ fees, expenses, and costs;  

H. For such other and further relief as the Court deems just and proper. 

DEMAND FOR JURY TRIAL 

 Plaintiffs demand a jury trial for all claims so triable. 

Dated:  March 14, 2019  Respectfully Submitted,  

  BRAUNHAGEY & BORDEN LLP 
 
   
  By:        
          Andrew Levine 

   
 

Attorneys for Plaintiffs 



VERIFICATION 

I am the Plant Manager of the Malburg Generating Station, owned by PlaintiffBicent 

(California) Malburg LLC ("Bicent") and operated by Plaintiff Colorado Energy Management, 

LLC ("Colorado Energy''). I am an employee of Heorot Power Management LLC, the sole 

member of Colorado Energy. I am authorized to make this verification on Bi cent and Colorado 

Energy's behalf. I have read the foregoing Complaint for breach of contract, frustration of 

purpose, breach of the covenant of good faith and fair dealing, negligent misrepresentation, and 

declaratory and injunctive relief (the "Complaint') and know its contents. I have personal 

knowledge of the facts alleged in paragraphs 1-14 and 33-98, except as to those matters which 

are alleged on information and belief, and I believe the facts alleged in these paragraphs to be 

true. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on March l.f, 2019, at Vernon, California. 

~~ 
Matt Richards 
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POWER PURCHASE TOLLING AGREEMENT 

This Power Purchase Tolling Agreement (this “Agreement”) is made and entered into on 
this 10 day of April, 2008 (the “Effective Date”), between Bicent (California) Malburg LLC, a 
Delaware limited liability company (“Seller”), and the City of Vernon, a municipal corporation 
and chartered city duly organized and existing under and by virtue of the Constitution and laws 
of the State of California that is also a local publicly-owned electric utility as defined in Section 
9604 of the California Public Utilities Code (“Buyer”).  Each of Seller and Buyer are referred to 
herein individually as a “Party” and jointly as the “Parties.” 

RECITALS 

A. Seller has acquired Buyer’s interest in the Malburg Generating Station (as more 
particularly defined below, the “Facility”) located at 2715 East 50th Street, Vernon, California 
90058 (the “Transaction”). 

B. Upon consummation of the Transaction, Seller wishes to sell and deliver 
exclusively to Buyer, and Buyer wishes to purchase and receive, on a tolling basis, Contract 
Capacity, Contract Energy, Ancillary Services and Resource Adequacy Benefits from the 
Facility under the terms and conditions set forth in this Agreement.  

NOW, THEREFORE, and in consideration of the foregoing, and of the mutual 
promises, covenants and conditions set forth herein, and other good and valuable consideration, 
the Parties hereto, intending to be legally bound by the terms and conditions set forth in this 
Agreement, hereby agree as follows: 

ARTICLE I 
DEFINITIONS; INTERPRETATION 

Section 1.1 General Definitions.   

“Adjusted Contract Capacity” means, for any Contract Year, the number derived from 
Appendix B based upon the cumulative number of Equivalent Operating Hours of the Facility as 
of the end of the prior Contract Year, as may be adjusted by the results of an Adjusted Contract 
Capacity Test pursuant to Section 7.2 of this Agreement; provided, that Appendix B shall be read 
by the Parties to take into account whether major maintenance actually occurs at the Equivalent 
Operating Hours projected in Appendix B.  

“Adjusted Contract Capacity Test” has the meaning set forth in Section 7.2. 

“Affiliate” means, with respect to a Person, any other Person that (a) directly or indirectly 
controls the specified Person; or (b) is controlled by or is under direct or indirect common 
control with the specified Person.  For the purposes of this definition, “control,” when used with 
respect to any specified Person, means the power to direct the management or policies of the 
specified Person, directly or indirectly, whether through the ownership of voting securities, 
partnership or limited liability company interests, by contract or otherwise. 
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“Agreement” has the meaning set forth in the introductory paragraph hereto, together 
with all appendices attached hereto.  

“Ancillary Services” means any of the services identified in the CAISO Tariff as 
“ancillary services” including, but not limited to, Regulation, Spinning Reserve, Non-Spinning 
Reserve, Replacement Reserve, Voltage Support, and Black Start, as each such term is defined in 
the CAISO Tariff. 

“Ancillary Services Notice” has the meaning set forth in Section 3.4. 

“Applicable Law” means all applicable statutes, laws, court decisions, ordinances, rules, 
order, writ, subpoena or regulations of a Governmental Authority, or the rules or regulations of 
any exchange or regional transmission entity that has operational control over high voltage 
transmission facilities within the State of California.  As of the Effective Date, this regional 
transmission entity is the CAISO. 

“Applicable Limitations” means Operating Limitations and/or Permit Limitations. 

“Applicable Standards” means all legal, regulatory or industry standards applicable to 
owners, operators and the ownership and/or operation of generating facilities within the State of 
California, including the applicable NERC mandatory reliability standards as in effect from time 
to time. 

“Arbitrator” has the meaning set forth in Section 19.3. 

“Assign” or “Assignment” has the meaning set forth in Section 20.4.1. 

“Availability Notice” has the meaning set forth in Section 11.1.   

“Available Capacity” means the maximum (subject to Operating Limitations) amount of 
Capacity that is available on average during a given hour from the Facility when the Facility is 
not unavailable as a result of a Scheduled Outage.  For purposes of clarity, the Available 
Capacity may exceed the Adjusted Contract Capacity. 

“Average Energy Replacement Price” means the average Energy Replacement Price as 
calculated by the summation of each MWh of replacement Energy for Contract Energy not 
delivered by Seller multiplied by its respective Energy Replacement Price, divided by the total 
amount of MWh of replacement Energy for Contract Energy not delivered by Seller.   

“Bankrupt” means with respect to any entity, such entity (i) files a petition or otherwise 
commences, authorizes or acquiesces in the commencement of a proceeding or cause of action 
under any bankruptcy, insolvency, reorganization or similar law, or has any such petition filed or 
commenced against it and such involuntary petition is not dismissed within sixty (60) Calendar 
Days, (ii) makes an assignment or any general arrangement for the benefit of creditors, (iii) 
otherwise becomes bankrupt or insolvent (however evidenced), (iv) has a liquidator, 
administrator, receiver, trustee, conservator or similar official appointed with respect to it or any 
substantial portion of its property or assets, or (v) is generally unable to pay its debts as they fall 
due. 
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“Bankruptcy Event” has the meaning set forth in Section 14.1.4. 

“Base Load” means the steady state operation of the Facility at its Available Capacity, 
excluding duct firing and with evaporative coolers on, in accordance with the Operating 
Limitations and Good Utility Practice. 

“Business Day” means any Calendar Day except a Saturday, Sunday, or a legal holiday in 
the State of California.  A Business Day shall open at 8:00 am and close at 5:00 pm PPT. 

“Buyer” has the meaning set forth in the introductory paragraph hereto.  

“Buyer Resource Adequacy Rulings” means any Resource Adequacy rules or provisions 
established by Buyer as a local publicly-owned electric utility serving end use customers 
pursuant to California Assembly Bill 380, and/or as a Local Regulatory Authority within the 
meaning of the CAISO Tariff. 

“CAISO” means the California Independent System Operator, a state chartered, 
nonprofit, public benefit corporation that controls certain transmission facilities of all 
participating transmission owners and dispatches certain electric generation units and loads, or 
any successor entity performing the same functions.   

“CAISO Tariff” means the tariff and protocol provisions, as amended or supplemented 
from time to time, of the CAISO. 

“Calendar Day” means the period of twenty-four (24) consecutive hours, beginning at 
12:00 am PPT.  

“Capacity” means the maximum net dependable operating capability of a generating 
resource to produce or generate Energy or Ancillary Services. 

“Capacity Delivery Point” means the connection on the switchyard side of the generator 
transformer high voltage air isolator located on the Facility site.   

“CEC” means the California Energy Commission. 

“Claiming Party” has the meaning set forth in Section 6.1. 

“Claims” means all third party claims or actions, threatened or filed and, whether 
groundless, false, fraudulent or otherwise, that directly or indirectly relate to the subject matter of 
an indemnity, and the resulting losses, damages, expenses, attorneys’ fees and court costs, 
whether incurred by settlement or otherwise, and whether such claims or actions are threatened 
or filed prior to or after the termination of this Agreement. 

“Commodity Reference Point” means “the “Midpoint” price for the day the gas flows as 
published by Gas Daily or any successor publication reasonably agreed to by the Parties, for 
“Natural Gas – California Southern Border SoCal – NGI” per MMBtu.   

“Contract Capacity” means the 134 MW aggregate Capacity of the Generating Units.  
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“Contract Energy” means the Energy associated with the Available Capacity dispatched 
by Buyer and required to be delivered by Seller to Buyer either as Net Facility Output or as 
Substitute Energy pursuant to Section 3.2.   

“Contract Price” means the price in United States dollars (unless otherwise expressly 
provided for) to be paid by Buyer to Seller for the purchase of the Product pursuant to this 
Agreement.   

“Contract Year” means each of the successive twelve (12) month periods commencing 
with the Service Commencement Date.   

“Costs” means, with respect to the Non-Defaulting Party, brokerage fees, commissions 
and other similar third party transaction costs and expenses reasonably incurred by the Non-
Defaulting Party either in terminating any arrangement pursuant to which it has hedged its 
obligations under the Agreement, or entering into new arrangements which replace the Product, 
including any costs or penalties imposed upon Buyer as Non-Defaulting Party for the loss of 
Capacity required to meet Buyer’s Resource Adequacy obligations or for replacing such 
Capacity to fulfill Buyer’s Resource Adequacy obligations; and all reasonable attorneys’ fees 
and expenses incurred by the Non-Defaulting Party in connection with the termination of the 
Agreement. 

“CPUC” means the California Public Utilities Commission or any successor thereto. 

“Day-Ahead Market” has the meaning set forth in the CAISO Tariff. 

“Defaulting Party” has the meaning set forth in Section 14.1. 

“Delivered Fuel Quantity” has the meaning set forth in Section 4.2.2(b).  

“Delivery Point” means the Energy Delivery Point and the Capacity Delivery Point. 

“Differential” has the meaning set forth in Section 4.2.2. 

“Dispatch Notice” means the operating instruction, and any subsequent updates, given by 
Buyer to Seller, directing the Facility to operate a specified megawatt output.  Dispatch Notices 
may be communicated electronically, via facsimile, telephonically or through other verbal 
means.  Telephonic or other verbal communication shall be documented (either recorded by tape, 
electronically or in writing) and such recordings shall be made available to both Buyer and Seller 
upon request for settlement purposes.  

“Dispute” has the meaning set forth in Section 19.1. 

“Disqualified Stock” means any capital stock that, by its terms (or by the term of any 
security instrument into which it is convertible, or for which it is exchangeable, in each case at 
the option of the holder of the capital stock), or upon the happening of any event, matures or its 
mandatorily redeemable, pursuant to a sinking fund obligation or otherwise, or redeemable at the 
option of the holder of the capital stock, in whole or in part, on or prior to the date that is ninety-
one (91) Calendar Days after the last Calendar Day of the Service Term. 
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“Early Termination Date” has the meaning set forth in Section 14.3.1. 

“Effective Date” has the meaning set forth in the introductory paragraph hereto. 

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in 
MWh. 

“Energy Delivery Point” means, for Net Facility Output, the connection on the 
switchyard side of the generator transformer high voltage air isolator located on the Facility site, 
and for Substitute Energy, SP-15 or, after the implementation of the Market Redesign and 
Technology Upgrade, the load aggregation point(s) for the area in which Buyer serves load, or in 
each case, such other delivery point as the Parties may agree.  In the event that there is a change 
in Applicable Law that causes the Energy Delivery Point for Substitute Energy to be inapplicable 
to Buyer, the Parties shall negotiate in good faith to determine an appropriate replacement 
Energy Delivery Point for Substitute Energy. 

“Energy Replacement Price” means the price at which Buyer, acting in a commercially 
reasonable manner, obtains delivery at the Energy Delivery Point of replacement Energy for any 
Contract Energy not delivered by Seller, plus (i) costs reasonably incurred by Buyer in 
purchasing such replacement Energy, including CAISO charges, and (ii) additional transmission 
charges, if any, reasonably incurred by Buyer to receive such replacement Energy at the Energy 
Delivery Point, or at Buyer’s option, the market price at the Energy Delivery Point for such 
replacement Energy as determined by Buyer in a commercially reasonable manner, less Buyer's 
avoided cost of fuel (but including costs reasonably incurred by Buyer in connection with 
reselling or remarketing such fuel); provided however, that in no event shall such price include 
any penalties, ratcheted demand or similar charges, nor shall Buyer be required to utilize or 
change its utilization of its owned or controlled assets or market positions to minimize Seller’s 
liability; and provided further that nothing in this Agreement shall diminish any duty to mitigate 
damages applicable to Buyer under common law. 

 “Equitable Defenses” means any bankruptcy, insolvency, reorganization and other laws 
affecting creditors’ rights generally, and with regard to equitable remedies, the discretion of the 
court before which proceedings to obtain same may be pending. 

“Equivalent Operating Hours” has the meaning set forth in the Services Agreement 
between Siemens Demag Delaval Turbomachinery, Inc., a Delaware corporation, and Buyer, 
dated September 26, 2007. 

“Escalation Percentage” means the annual percentage change (rounded to four (4) 
decimal places) in the Gross Domestic Product Implicit Price Deflator, as reported in the Survey 
of Current Business published in January of each year, and revised thereafter, by the Bureau of 
Economic Analysis, United States Department of Commerce, Washington, D.C., or any 
replacement index reasonably agreed upon by the Parties if such index is no longer available; 
provided, however, that the Escalation Percentage shall not be less then zero.   

“Event of Default” has the meaning set forth in Section 14.1. 

“Excess Differential” has the meaning set forth in Section 4.2.2. 
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“Facility” means that certain 134 MW (nominal) gas fired 2 x 1 combined cycle 
generating facility located in Vernon, California known as the Malburg Generation Station that is 
interconnected to Buyer’s 66 kV transmission system. 

“Failure to Pay” has the meaning set forth in Section 14.1.1. 

“FC” has the meaning set forth in Section 4.2.2. 

“FERC” means the Federal Energy Regulatory Commission or any successor government 
agency. 

“Fixed Energy Price” has the meaning set forth in Section 4.2.1. 

“Force Majeure” means an event or circumstance which prevents one Party from 
performing its obligations under this Agreement, which is not within the reasonable control of, or 
the result of the negligence of, the Claiming Party, and which, by the exercise of due diligence, 
the Claiming Party is unable to overcome or avoid or cause to be avoided.  Force Majeure shall 
not be based on (i) the loss of Buyer’s markets; (ii) Buyer’s inability economically to use or 
resell the Product purchased hereunder; (iii) Seller’s ability to sell the Product at a price greater 
than the Contract Price; or (iv) financial hardship.  With respect to Net Facility Output, Seller 
may not raise a claim of Force Majeure based in whole or in part on curtailment by Buyer unless 
such curtailment is due to an event on Buyer’s 66 kV transmission system which, if it occurred 
under this Agreement, would constitute a Force Majeure.  With respect to Substitute Energy, 
Seller may not raise a claim of Force Majeure based in whole or in part on curtailment by a 
Transmission Provider unless (i) such Party has contracted for firm transmission with a 
Transmission Provider for the Product to be delivered to or received at the Delivery Point and (ii) 
such curtailment is due to “force majeure” or “uncontrollable force” or a similar term as defined 
under the Transmission Provider’s tariff.  The existence of the factors set forth in the previous 
two sentences shall not be sufficient to conclusively or presumptively prove the existence of a 
Force Majeure absent a showing of other facts and circumstances which in the aggregate with 
such factors establish that a Force Majeure as defined in the first sentence hereof has occurred.   

“Fuel Delivery Point” means the first metered control valve located on the west side of 
the Facility.     

“Generating Unit” means each of the two combustion turbines and the steam turbine 
generator comprising the combined-cycle power plant at the Facility. 

“Good Utility Practice” means the practices, methods and acts engaged in or approved by 
a significant portion of the energy industry, including Applicable Standards, that, at a particular 
time, in the exercise of reasonable judgment in light of the facts known or that reasonably should 
have been known at the time a decision was made, would have been expected to accomplish the 
desired result in a manner consistent with law, regulation, reliability, safety, environmental 
protection, economy and expedition. 

“Governmental Authority” means any federal, state, local, municipal, or other 
governmental, executive, administrative, judicial or regulatory entity, and the CAISO or any 
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other transmission authority having or asserting jurisdiction over a Party, the Facility or this 
Agreement.   

“Governmental Charges” has the meaning set forth in Section 18.2. 

“Greenhouse Gas” means emissions into the atmosphere of carbon dioxide (CO2), nitrous 
oxide (N2O) and methane (CH4), which are produced as the result of combustion or transport of 
fossil fuels.  Other greenhouse gases may include hydrofluorocarbons (HFCs), perfluorocarbons 
(PFCs) and sulfur hexafluoride (SF6), which are generated in a variety of industrial processes.  
Greenhouse gases may be defined, or expressed, in terms of a ton of CO2-equivalent, in order to 
allow comparison between the different effects of gases on the environment.  

“Heat Rate Payment/Bonus” has the meaning set forth in Section 4.2.2. 

“HR Ratio” has the meaning set forth in Section 4.2.2. 

“Initial Term” has the meaning set forth in Section 2.1.  

“Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest equal 
to the prime lending rate as may from time to time be published in The Wall Street Journal under 
“Money Rates” on such Calendar Day (or if not published on such Calendar Day on the most 
recent preceding Calendar Day on which published), plus two percent (2%) and (b) the 
maximum rate permitted by Applicable Law.  

“JAMS” means Judicial Arbitration and Mediation Services, Inc. 

“Laguna Bell Substation” means the 230/66/16 kV substation owned by Southern 
California Edison Company located at the intersection of Gage and Garfield Avenues in the City 
of Commerce, California. 

“Lease” means that certain Lease and Grant of Easements dated as of the Effective Date 
by and between Buyer, as lessor, and Seller, as lessee. 

“Lender” means any financial institution that provides debt financing or refinancing for 
the Facility. 

“License” means that certain license issued for the Facility by the CEC on May 20, 2003. 

“Local Regulatory Authority” has the meaning set forth in the CAISO Tariff. 

“Losses” means, with respect to any Party, an amount equal to the present value of the 
economic loss to it, if any (exclusive of Costs), resulting from termination or liquidation of the 
Agreement, determined in a commercially reasonable manner. 

“Market Quotation” means an amount, determined on the basis of quotations from 
Reference Market-Makers, that would be paid to a Non-Defaulting Party, in consideration of an 
agreement between such Non-Defaulting Party and the quoting Reference Market-Maker for the 
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amount in MWh of the Product delivered at the Delivery Point for what would have been the 
remainder of the Service Term, but for the occurrence of the Early Termination Date.  

“Measured HR” has the meaning set forth in Section 4.2.2. 

“Meter” means all of the standard instruments(s) and equipment used to measure and 
record (i) the Energy delivered to Buyer at the Energy Delivery Point, (ii) the Energy delivered 
to the Facility to serve its own load and (iii) fuel delivered to the Facility at the Fuel Delivery 
Point.  

“Moody’s” means Moody’s Investor Services, Inc. or its successor. 

“MW” means megawatt(s). 

“MWh” means megawatt-hour(s). 

“NERC” means of the North American Electric Reliability Council, or any successor 
organization thereto. 

“Net Facility Output” means Energy from the Facility delivered to Buyer at the Energy 
Delivery Point, minus Energy delivered to Seller from the Vernon distribution system to serve 
internal Facility load. 

“NGP” means any limited partnership, limited liability company or other Person for 
which NGP Energy Capital Management or any other fund management company that is a 
successor to, an Affiliate of, or under common control with NGP Energy Capital Management 
acts as investment manager. 

“NGP Energy Capital Management” means NGP Energy Capital Management, L.L.C., a 
Texas limited liability company. 

“Non-Defaulting Party” has the meaning set forth in Section 14.3.1. 

“Operating Limitations” means the operating limitations of the Facility that are identified 
on Appendix A to this Agreement. 

“Option Term” has the meaning set forth in Section 2.1. 

“Outage Schedule” has the meaning set forth in Section 13.1. 

“Party” has the meaning set forth in the introductory paragraph hereto. 

“Permit Limitations” means limitations imposed on, or applicable to, the operation of the 
Facility as a result of Applicable Law or Required Permits.   

“Person” means an individual, partnership, joint venture, corporation, limited liability 
company, trust, association or unincorporated organization or any Governmental Authority. 
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“Petition” means that certain petition filed by the City with the California Energy 
Commission on December 19, 2007 to amend the License. 

“PPT” or “Pacific Prevailing Time” means Pacific Standard Time or Pacific Daylight 
Time, whichever is in effect on the relevant date. 

“Product” means Adjusted Contract Capacity, Contract Energy, Ancillary Services and 
Resource Adequacy Benefits. 

“PSA” means that certain Amended and Restated Purchase and Sale Agreement dated as 
of December 13, 2007 by and between Buyer and Seller as amended by that certain First 
Amendment to Amended and Restated Purchase Agreement dated as of February 8, 2008 by and 
among Buyer, Seller, Bicent (California) Hoover LLC, a Delaware limited liability company and 
Bicent (California) Power LLC, a Delaware limited liability company.   

“Real Time Market” has the meaning set forth in the CAISO Tariff. 

“Reference Conditions” means ambient air temperature of 75 degrees F and relative 
humidity of 50%. 

“Reference Market-Makers” means four leading dealers in the relevant market selected 
by the Non-Defaulting Party in good faith. 

“Regulatory Event” has the meaning set forth in Section 20.11.1. 

“Requested Ancillary Services” has the meaning set forth in Section 3.4. 

“Required Permits” means all permits, licenses and approvals necessary for the 
construction, operation and maintenance of each Generating Unit. 

“Resource Adequacy” has the meaning set forth in California Assembly Bill 380. 

“Resource Adequacy Benefits” means the rights and privileges attached to any generating 
resource that satisfy any entity’s Resource Adequacy Requirements under any Resource 
Adequacy Rules. 

“Resource Adequacy Requirements” or “RAR” means the Resource Adequacy 
obligations applicable to an entity as set forth in the Resource Adequacy Rules. 

“Resource Adequacy Rules” means (a) the provisions of CAISO Tariff relating to 
Resource Adequacy; and/or (b) the Buyer Resource Adequacy Rulings; provided, however, that 
in the event of any conflict between the terms of the CAISO Tariff provisions and the terms of 
Buyer Resource Adequacy Rulings, the CAISO Tariff provisions shall govern.   

“S&P” means the Standard & Poor’s Rating Group (a division of McGraw-Hill, Inc.) or 
its successor.   
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“Scheduling Coordinator” means an entity certified by the CAISO for the purposes of 
undertaking the functions specified in Article X. 

“Scheduled Outage” means a period during which any Generating Unit is not capable of 
providing service due to planned maintenance that has been scheduled in advance in accordance 
with the terms and conditions of this Agreement. 

“SC Replacement Date” has the meaning set forth in Section 10.4.   

“Section 1368 Requirements” means that Substitute Energy shall comprise no more than 
fifteen percent (15%) of the Energy associated with Adjusted Contract Capacity during the 
Service Term, and shall be procured only (i) if the Facility is unavailable due to a forced outage, 
scheduled maintenance or other temporary unavailability for operational or efficiency reasons, or 
(ii) to meet operating conditions of the Facility such as provisions for the number of start-ups, 
ramp rates, or minimum operation hours. 

“Security Documents” means those agreements, documents, instruments or certifications 
in a form reasonably acceptable to Buyer that grant and perfect Buyer’s Subordinated Security 
Interest. 

“Seller” has the meaning set forth in the introductory paragraph hereto. 

“Seller’s Debt” means, without duplication, each of the following:  (i) all indebtedness of 
Seller for borrowed money; (ii) all obligations of Seller for the deferred purchase price of 
property or service, which purchase price is due more than six (6) months after the date of 
placing such property in service or taking delivery or title thereto or the completion of such 
services (other than trade payables not overdue by more than ninety (90) Calendar Days incurred 
in the ordinary course of Seller’s business); (iii) all obligations of Seller evidenced by notes, 
bonds, debentures, Disqualified Stock or other similar instruments; (iv) all obligations of Seller 
created or arising under any conditional sale or other title retention agreement with respect to 
property acquired by Seller (even though the rights and remedies of the seller or lender under 
such agreement in the event of default are limited to repossession or sale of such property); (v) 
all monetary obligations of Seller under (a) a lease of any property (whether real, personal, or 
mixed) by Seller as lessee that, in conformity with Generally Acceptable Accounting Principles, 
is accounted for as a capital lease on the balance sheet of Seller, (b) a so-called synthetic, off-
balance sheet or tax retention lease, or (c) an agreement for the use or possession of property 
creating obligations which do not appear on the balance sheet of Seller but which, upon the 
insolvency or bankruptcy of Seller, would be characterized as indebtedness of Seller (without 
regard to accounting treatment); (vi) all obligations, contingent or otherwise, of Seller under 
acceptance, letter of guaranty, letter of credit or similar facilities; (vii) all obligations of Seller 
with respect to any redeemable equity interests in  Seller, including in the case of preferred stock, 
at the greater of the voluntary or involuntary liquidation preference plus accrued and unpaid 
dividends; (viii) all indebtedness of others referred to in clauses (i) through (vii) above 
guaranteed by Seller, or in effect guaranteed by Seller through an agreement (a) to pay or 
purchase such indebtedness or to advance or supply funds for the payment or purchase of such 
indebtedness, (b) to purchase, sell or lease (as lessee or lessor) property, or to purchase or sell 
services, primarily for the purpose of enabling the debtor to make payment of such indebtedness 
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or to assure the holder of such indebtedness against loss; (c) to supply funds to or invest in the 
debtor (including any agreement to pay for property or services irrespective of whether such 
property is received or such services are rendered), or (d) otherwise to assure a creditor against 
loss; and (ix) without duplication of the foregoing, all indebtedness referred to in clauses (i) 
through (viii) above secured by any lien on property (including amounts and contract rights) 
owned by Seller.  The outstanding amount of indebtedness as described above at any date shall 
be the outstanding balance at such date of all unconditional obligations as described above and, 
with respect to contingent obligations as described above, the maximum liability upon the 
occurrence of the contingency giving rise to the obligation.  Notwithstanding the foregoing, the 
term “Seller’s Debt” as used herein shall not include (a) Seller’s obligations under this 
Agreement, (b) interest rate hedges entered into by Seller solely for the purposes of hedging and 
not speculation and (c) debt of a Person other than Seller that (X) is secured by a pledge of the 
equity interests in Seller and (Y) is not otherwise an obligation of Seller described in any of 
clauses (i) through (ix) above. 

“Seller’s Gas Event” means any event, circumstance, change or condition related to the 
Facility, whether by reason of Force Majeure or otherwise, including an Unscheduled Outage 
that may affect the availability of the Facility, or any other operational constraint affecting the 
Facility that may increase or decrease the fuel requirements of the Facility.  A Seller’s Gas Event 
shall not include any event, circumstance, change or condition not related to the Facility or due 
to any action of the Buyer.  

“Service Commencement Date” has the meaning set forth in Section 2.1. 

“Service Term” means the Initial Term and the Option Term, if applicable.  

“Subordinated Security Interest” has the meaning set forth in Section 17.2. 

“Substitute Energy” means Contract Energy not produced at the Facility, but delivered to 
the Buyer at the Energy Delivery Point, which is compliance with the Section 1368 
Requirements. 

“Tax” means any (i) local tax with respect to: income, gross receipts, license, payroll, 
employment, excise, severance, stamp, occupation, premium, windfall profits, environmental, 
customs duties, capital stock, franchise, profits, withholding, social security (or similar), 
unemployment, disability, real property (including assessments, fees or other charges based on 
the use or ownership of real property), personal property, sales, use, transfer, registration, value 
added, alternative or add-on minimum, estimated tax, or other tax of any kind whatsoever, 
including any interest, penalty or addition thereto or (ii) local licensing fees in the nature of 
taxes.  

“Termination Payment” has the meaning set forth in Section 14.4. 

“Threshold Capacity” has the meaning set forth in Section 5.3. 

“Transaction” has the meaning set forth in the recitals hereto.  
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“Unscheduled Outage” means a period during which all or part of a Generating Unit is 
not capable of providing service due to the need to maintain or repair a component thereof, 
which period has not been scheduled in advance in accordance with Section 13.1. 

“Vernon Gas Transportation Tariff” means Schedule G-MGS, Electric Generation Gas 
Transportation Tariff of the City of Vernon Gas Municipal Utilities Department, or any 
successor tariff thereto. 

“Waived Claims” has the meaning set forth in Section 20.11.2.   

Section 1.2 Interpretation.  In this Agreement, unless a clear contrary intention 
appears: 

Section 1.2.1 The singular number includes the plural number and vice versa; 

Section 1.2.2 Reference to any Person includes such Person’s successors and 
assigns but, if applicable, only if such successors and assigns are permitted by this Agreement, 
and reference to a Person in a particular capacity excludes such Person in any other capacity; 

Section 1.2.3 Reference to any gender includes the other gender; 

Section 1.2.4 Reference to any agreement (including this Agreement), document 
or instrument means such agreement, document or instrument as amended or modified and in 
effect from time to time in accordance with the terms thereof and, if applicable, the terms hereof; 

Section 1.2.5 Reference to any Article, Section, Schedule or Exhibit means such 
Article, Section, Schedule or Exhibit to this Agreement, and references in any Article, Section, 
Schedule, Exhibit or definition to any clause means such clause of such Article, Section, 
Schedule, Exhibit or definition; 

Section 1.2.6 “Hereunder,” “hereof,” “hereto” and words of similar import are 
references to this Agreement as a whole and not to any particular Section or other provision 
hereof or thereof, unless otherwise specified; 

Section 1.2.7 “Including” (and correlative terms) means “including without 
limitation” and “including, but not limited to;” 

Section 1.2.8 Relative to the determination of any period of time, “from” means 
“from and including,” “to” means “to but excluding” and “through” means “through and 
including;” 

Section 1.2.9 Examples shall not be construed to limit, expressly or by 
implication, the matter they illustrate; 

Section 1.2.10 Reference to any law (including statutes and ordinances) means 
such law as amended, modified codified or reenacted, in whole or in part, and in effect from time 
to time, including rules and regulations promulgated thereunder;  
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Section 1.2.11 Except where the context otherwise requires, “or” shall have the 
inclusive meaning frequently designated by “and/or” and 

Section 1.2.12 All capitalized terms used but not defined herein shall have the 
meaning set forth in the PSA. 

ARTICLE II 
TERM; SERVICE COMMENCEMENT DATE 

Section 2.1 Service Term.  The initial term of this Agreement shall commence on the 
Effective Date and shall terminate fifteen (15) years following the Service Commencement Date, 
unless terminated earlier in accordance with the terms and conditions of this Agreement (the 
“Initial Term”).  Seller shall have the option, at its sole and absolute discretion, to extend the 
term of this Agreement (the “Option Term”); provided, that Seller must give written notice to 
Buyer of its intent to exercise such option no less than thirty (30) months prior to the expiration 
of the Initial Term.  The Option Term shall commence on the day immediately following the 
expiration of the Initial Term and shall terminate twenty (20) years following the Service 
Commencement Date, unless terminated earlier in accordance with the terms and conditions of 
this Agreement.   

Section 2.2 Service Commencement Date.  Commencement of delivery of the 
Products under this Agreement shall occur on the date on which the Transaction is consummated 
(the “Service Commencement Date”). 

ARTICLE III 
OBLIGATIONS AND PRODUCT DELIVERIES 

Section 3.1 Purchase and Sale Generally.  During the Service Term, Seller shall sell 
and deliver, or cause to be delivered, and Buyer shall purchase and receive, or cause to be 
received, the Product pursuant to the terms and conditions of this Agreement.  Seller represents 
and warrants that it will deliver the Product to Buyer free and clear of all liens, security interests, 
claims and encumbrances.   

Section 3.2 Contract Energy.  Seller shall sell and deliver, or cause to be delivered, 
and Buyer shall purchase and receive, or cause to be received, the Contract Energy dispatched by 
Buyer pursuant to a Dispatch Notice at the Energy Delivery Point.   

Section 3.2.1 The amount of Contract Energy under this Agreement shall be 
equal to, for each Calendar Day during the Service Term, the amount of Energy to be delivered 
by Seller to the Energy Delivery Point pursuant to the Dispatch Notice for such Calendar Day; 
provided, however, that Seller shall not be required to deliver Energy to Buyer to the extent any 
Dispatch Notice would require Seller to exceed or otherwise violate the Operating Limitations. 

Section 3.2.2 Seller may provide Contract Energy to Buyer through the delivery 
of Substitute Energy from any source of supply in the market that meets all legal requirements 
applicable to Buyer and Seller, including the Section 1368 Requirements.   
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Section 3.3 Adjusted Contract Capacity.  During the Service Term, Seller shall 
deliver, or cause to be delivered, to Buyer all of the Capacity of the Facility at the Capacity 
Delivery Point.  If within three (3) years of the Effective Date, Seller successfully implements 
the “Prod Mod” by Siemens, as evidenced to Buyer’s reasonable satisfaction by an Adjusted 
Contract Capacity Test pursuant to Section 7.2 of this Agreement, Buyer shall purchase from 
Seller any additional Energy and Capacity resulting from the “Prod Mod” implementation at the 
Contract Price described herein for the remainder of the Service Term, and the Contract Capacity 
and Adjusted Contract Capacity under this Agreement shall be increased to reflect the results of 
such Adjusted Contract Capacity Test. 

Section 3.4 Ancillary Services.  By 8:00 am PPT each Business Day, Buyer shall 
deliver to Seller a notice (the “Ancillary Services Notice”) indicating any Ancillary Services 
requested by Buyer (“Requested Ancillary Services”) for each hour of the time period 
commencing on the next Calendar Day and extending through and including the next Business 
Day.  Seller shall provide to Buyer any Requested Ancillary Services to the extent that no 
violation of the Operating Limitations of the Generating Units would result therefrom.  Seller 
shall promptly notify Buyer to the extent that the Requested Ancillary Services cannot be 
provided without violating the Operating Limitations of the Generating Units.   

Section 3.5 Resource Adequacy Benefits.   

Section 3.5.1 Seller grants, pledges, assigns and otherwise commits to Buyer the 
Adjusted Contract Capacity of the Generating Units in order for Buyer to meet its Resource 
Adequacy Requirements and, if applicable, local RAR under any Resource Adequacy Rulings.  
For avoidance of doubt, the Parties acknowledge and agree that Buyer is entitled to all rights, 
entitlements and benefits that are related to the RAR, including capacity tags, capacity credits, 
and all Capacity-related products.   

Section 3.5.2 Seller represents, warrants and covenants to Buyer that Seller (i) 
has not used, granted, pledged, assigned or otherwise committed, and (ii) will not use, grant, 
pledge, assign or otherwise commit any Capacity of the Generating Units to meet the Resource 
Adequacy Requirements or local RAR of, or confer Resource Adequacy Benefits upon, any 
entity other than Buyer during the Service Term.   

Section 3.5.3 Throughout the Service Term, Seller shall take all commercially 
reasonable actions to execute any and all documents or instruments reasonably necessary to 
ensure the availability and qualification of each Generating Unit and the Adjusted Contract 
Capacity to meet Buyer’s Resource Adequacy Requirements and Buyer’s or CAISO’s right to 
the use each Generating Unit for the benefit of Buyer’s Resource Adequacy Requirements. 

Section 3.5.4 Seller shall be required to implement any change or improvement, 
including to its operations, a Generating Unit, or the Facility, on or after the Service 
Commencement Date in order to provide Resource Adequacy Benefits to Buyer pursuant to this 
Section 3.5.4; provided, however, that, to the extent that capital costs and operating expenses for 
such change or improvement exceeds $500,000 Buyer shall reimburse Seller for the percentage 
(%) of the net present value of such costs and expenses equal to: 
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Remaining Contract Years in the Service Term (or fraction thereof)   
Expected life in years of change or improvement (or fraction thereof) * 100 
 

provided further, that (a) the expected life in years of any change or improvement shall not 
exceed ten (10) years, (b) Buyer shall have the right to delay, in its sole discretion, such change 
or improvement, and (c) Buyer shall only be required to make such reimbursement if, in its sole 
discretion, it agrees that such change or improvement is necessary to provide Resource 
Adequacy Benefits.  Subject to the preceding sentence, the commercially reasonable actions 
required of Seller pursuant to this Section 3.5.4 may include the following: 

(a) Cooperating with Buyer, and cooperating with and encouraging the entity 
or entities responsible for resource adequacy administration, to certify or qualify each Generating 
Unit and all of the Adjusted Contract Capacity of the Generating Units for Resource Adequacy 
Requirements purposes,  

(b) Meeting requirements established in the Resource Adequacy Rules, 
including demonstration of the ability to deliver all of the Adjusted Contract Capacity over all 
hours required for full Resource Adequacy Requirements eligibility, and demonstrating that all 
of the Adjusted Contract Capacity can be delivered pursuant to any deliverability standards 
established by the Resource Adequacy Rules or other regional entity or entities responsible for 
Resource Adequacy Requirements administration; 

(c) Negotiating in good faith to make necessary amendments, if any, to this 
Agreement to conform this Agreement to subsequent clarifications, revisions or decisions 
rendered by the entity or entities responsible for Resource Adequacy Requirements 
administration, so as to maintain the benefits of the bargain struck by the Parties; and 

(d) Taking all commercially reasonable measures necessary to comply with 
any applicable requirements for meeting Resource Adequacy Requirements, including by way of 
example, complying with all requirements associated with the Resource Adequacy Requirements 
that are imposed through the Resource Adequacy Rules, including, for example, requirements 
related to bidding and/or dispatch including those imposed for the day-ahead, hour-ahead and 
real-time markets, installing communication equipment, complying with communication 
protocols (provided that nothing herein shall require or permit Seller to undertake 
communications that are the responsibility of the Scheduling Coordinator), making capital 
improvements and incurring operating expenses, and changing operations. 

Section 3.6 Exclusivity and Priority.  During the Service Term, the relationship 
between Buyer and Seller with respect to the Products is exclusive.  Seller shall not offer, sell or 
make available any Products to any person other than Buyer or its successors or permitted 
assigns.    

Section 3.7 Compliance with Applicable Law.  Throughout the Service Term, in 
order to ensure that Seller is able to meets it obligations to provide Contract Energy, Adjusted 
Contract Capacity, Ancillary Services and Resource Adequacy Benefits to Buyer under this 
Agreement, Seller shall take all actions necessary to remain in compliance with Applicable Law, 
including compliance with the requirements of Seller’s FERC market-based rate authorization.   
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Section 3.8 Transmission.  Transmission service for any sales by Seller of Energy or 
Ancillary Services from the Facility into the CAISO markets shall be supplied by Vernon 
pursuant to and consistent with the terms and conditions of that certain Interconnection and 
Transmission Services Agreement between Seller and Buyer dated as of even date herewith. 

Section 3.9 CEC Petition.  The Parties shall use commercially reasonable efforts to 
support the approval of the Petition.  Until such time as the Petition is approved, Buyer shall, 
subject to the Availability Notice, dispatch the Facility continuously between the minimum and 
maximum load of the Facility, except: (i) as otherwise directed by CAISO; (ii) in an emergency 
situation or (iii) as other dispatch instructions would not violate Applicable Law.  In the event 
that the Petition is not approved, Buyer shall use commercially reasonable efforts to continuously 
dispatch the Facility between the minimum and maximum load of the Facility on a daily basis 
and shall work with Seller to seek a substantially similar amendment to the License. 

ARTICLE IV 
PRODUCT PRICE 

Section 4.1 Contract Price.  The Contract Price paid to Seller for the Product shall 
consist of: (a) the Energy Payment calculated in accordance with this Article IV; and (b) the 
Monthly Capacity Payment calculated in accordance with this Article IV.  These charges shall be 
paid monthly, in arrears, for each month of the Service Term.  The Parties acknowledge and 
agree that the Resource Adequacy Benefits and any Requested Ancillary Services shall be 
provided at no additional charge to Buyer.   

Section 4.1.1 For purposes of Buyer’s applicable indentures, the payments made 
by Buyer to Seller under this Agreement shall, during the term of the applicable indenture 
agreements and any modifications, renewals, amendments or extensions thereof, constitute 
operation and maintenance expenses of Buyer, as such term is defined in Buyer’s applicable 
indenture agreements, and Buyer shall be obligated during the terms of the applicable indenture 
agreements to include in the budget for each fiscal year the costs under this Agreement as 
operation and maintenance expenses of Buyer, as such term is defined in the applicable indenture 
agreements.   

Section 4.2 Energy Payment.  The Energy Payment for any period shall mean, for 
each MWh of Contract Energy delivered to the Energy Delivery Point during such period, the 
Fixed Energy Price for such period plus the Heat Rate Payment/Bonus for such period, where: 

Section 4.2.1 The “Fixed Energy Price” shall mean $4.37/MWh, which shall be 
escalated annually starting on January 1, 2009 pursuant to Section 4.4. 

Section 4.2.2 The “Heat Rate Payment/Bonus” for any period means an amount 
calculated as follows:     

Heat Rate Payment/Bonus = the Excess Differential for such period multiplied by the FC 
for such period. 



 

 17 
 

 LA\1845906.2 

(a) “Differential” means for any period the amount, if any, by which either (i) 
the HR Ratio for such period exceeds 1.00 or (ii) 1.00 exceeds the HR Ratio for such period. 

(b) “Delivered Fuel Quantity” means for any period the actual quantity of fuel 
(in MMBTu) delivered to Seller by Buyer at the Fuel Delivery Point during such period. 

(c) “Excess Differential” means the amount, if any, by which the Differential 
exceeds .01 in the event of a Heat Rate Payment or .02 in the event of a Heat Rate Bonus.   

(d)  “FC” means for any period a fuel charge equal to: 

(i)  The total cost of fuel, calculated by multiplying the Delivered Fuel 
Quantity by the average cost of fuel during such period as measured at the Commodity 
Reference Point; plus 

(ii) The cost of fuel transportation per MMBtu pursuant to the Vernon 
Gas Transportation Tariff (or any applicable replacement) multiplied by the Delivered Fuel 
Quantity during such period. 

FC shall exclude the cost of fuel necessary for any testing requested by either Party 
pursuant to Article VII. 

(e) “HR” means for any period the assumed Base Load heat rate (HHV) of the 
Generating Units, as set forth in Appendix C; provided, that Appendix C shall be read by the 
Parties to take into account whether major maintenance actually occurs at the Equivalent 
Operating Hours projected in Appendix C.  If major maintenance occurs at a time other than as 
projected in Appendix C, the Parties shall reasonably approximate the effects of such timing on 
the value of HR; and, provided, further that after 120,000 Equivalent Operating Hours Appendix 
C shall be updated to reflect any additional major maintenance to be performed in a manner 
reasonably agreed upon by the Parties. 

(f) “HR Ratio” means for any period an amount equal to the Measured HR 
for such period divided by the HR for such period. 

“Measured HR” means for any period the Base Load heat rate (HHV) determined 
pursuant to the most recent Adjusted Contract Capacity Test; provided, however, that if one 
Party gives the other a notice calling for an Adjusted Contract Capacity Test, then Measured HR 
from and after the date of such notice shall be the Base Load heat rate (HHV) as determined 
pursuant to the next following Adjusted Contract Capacity Test.  Until such Adjusted Contract 
Capacity Test is completed, the Measured HR for such period shall equal the prior Measured HR 
for purposes of calculating the Heat Rate Payment/Bonus; provided, however, that after such 
Adjusted Contract Capacity Test is completed, any payments made for such period based upon 
the prior Measured HR for such period shall be adjusted to reflect the Measured HR from such 
Adjusted Contract Capacity Test. 

Section 4.3 Capacity Payment.  The Monthly Capacity Payment shall mean, for the 
Contract Capacity:  
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Section 4.3.1 $5.00/kW-month from the Service Commencement Date until the 
end of the Service Term, escalated annually pursuant to Section 4.4; plus 

Section 4.3.2 $4.00/kW-month from July 1, 2010 until the end of the Service 
Term, escalated annually pursuant to Section 4.4; plus 

Section 4.3.3 $5.00/kW-month from July 1, 2011 until the end of the Service 
Term, escalated annually pursuant to Section 4.4; plus  

Section 4.3.4 $10.00/kW-month from July 1, 2016 until the end of the Service 
Term, escalated annually pursuant to Section 4.4; plus 

Section 4.3.5 From the Service Commencement Date until June 30, 2008, 
$11,250,000 for 134,000 kW for such period, paid per kW-month in equal monthly installments 
commencing with the first calendar month after the Service Commencement Date, plus   

Section 4.3.6 $5.60/kW-month from July 1, 2008 until June 30, 2009; plus 

Section 4.3.7 $7.46/kW-month from July 1, 2009 until June 30, 2010; plus 

Section 4.3.8 $4.35/kW-month from July 1, 2010 until June 30, 2011. 

Section 4.4 Escalation.  The Fixed Energy Price and the Monthly Capacity Payment 
shall be escalated annually by the Escalation Percentage. 

Section 4.5 Costs and Charges.  Seller shall be responsible for any costs or charges 
imposed on or associated with the Contract Energy (including any Substitute Energy) or 
Adjusted Contract Capacity, or delivery thereof, including transmission and congestion costs, up 
to the applicable Delivery Point.  Buyer shall be responsible for any costs or charges imposed on 
or associated with the Contract Energy (including any Substitute Energy) or Adjusted Contract 
Capacity, or the receipt thereof, including transmission and congestion costs, at and from the 
applicable Delivery Point. 

ARTICLE V 
REMEDIES FOR FAILURE TO DELIVER OR RECEIVE 

Section 5.1 Failure to Deliver Contract Energy.  If during any calendar month Seller 
fails to deliver the Contract Energy (or to the extent Seller’s Availability Notices are less than the 
Available Capacity) after taking into account Scheduled Outages and any other failure to deliver 
Contract Energy otherwise excused under the terms of this Agreement or by Buyer’s failure to 
perform, then Seller shall pay Buyer, on the date payment would otherwise be due in respect of 
the month in which the failure occurred, an amount equal to the positive difference, if any, 
obtained by subtracting the Energy Payment from the Average Energy Replacement Price, 
multiplied by the MWh of Contract Energy not delivered in such month; provided, however, that 
during any period that Seller delivers Ancillary Services to Buyer at Buyer’s request that reduce 
the Facility’s ability to provide the full amount of Contract Energy, Seller shall be excused from 
delivering that portion of the Contract Energy that Seller was not able to deliver as a result of its 
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delivery of such Ancillary Services.  Notwithstanding the foregoing, Seller shall not be required 
to make such payment to Buyer if Seller has provided Buyer in such calendar month at least 97% 
of the Energy associated with the Adjusted Contract Capacity as long as the Threshold Capacity 
is at least 97% of the Adjusted Contract Capacity for such month.  The invoice for such amount 
shall include a written statement explaining in reasonable detail the calculation of such amount. 
 

Section 5.2 Failure to Receive Contract Energy.  If Buyer fails to accept all or part of 
the Contract Energy, and such failure is not excused under the terms of this Agreement or by 
Seller’s failure to perform, then Buyer shall pay Seller, on the date payment would otherwise be 
due in respect of the month in which the failure occurred, within five (5) Business Days of 
invoice receipt, an amount equal to the Energy Payment, multiplied by the MWh of Contract 
Energy not accepted in such month.   

Section 5.3 Failure to Deliver Adjusted Contract Capacity.  If the average Available 
Capacity in Seller’s Availability Notices (as adjusted to Available Capacity at Reference 
Conditions) in a given month (the “Threshold Capacity”) falls below 97% of the Adjusted 
Contract Capacity, the following provisions shall apply:  

Section 5.3.1 If Seller’s Threshold Capacity for the month prior to such month 
was not below 97% of the Adjusted Contract Capacity, then Seller shall be subject to a 1% 
reduction in its Monthly Capacity Payment for such month for each percent (or fraction thereof) 
below the 97% threshold; 

Section 5.3.2 If Seller’s Threshold Capacity for the month prior to such month 
was below 97% of the Adjusted Contract Capacity, then Seller shall be subject to a 1.5% 
reduction in its Monthly Capacity Payment for such month for each percent (or fraction thereof) 
below the 97% threshold; and 

Section 5.3.3 If Seller’s Threshold Capacity for the two consecutive months 
prior to such month was below 97% of the Adjusted Contract Capacity, then, beginning with the 
following month, Seller’s obligation to deliver Adjusted Contract Capacity and the Contract 
Capacity for which Seller is paid, each shall be reduced on a pro rata basis for each unavailable 
MW (or fraction thereof) below the 97% threshold. 

Section 5.3.4 Pursuant to Section 7.2, Seller may request an Adjusted Contract 
Capacity Test at any time following the reductions set forth in Section 5.3.3, and Seller’s 
obligation to deliver Adjusted Contract Capacity, and the Contract Capacity for which Seller is 
paid, each may be increased on a pro rata basis to the extent that such an Adjusted Contract 
Capacity Test demonstrates that Seller can achieve such increased levels; provided, however, 
that, subject to the provisions in Section 3.3 regarding the “Prod Mod,” Adjusted Contract 
Capacity shall not be increased above the degradation schedule set forth in Appendix B, and 
Contract Capacity shall not be increased above 134 MW. 
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ARTICLE VI 
FORCE MAJEURE 

Section 6.1 Force Majeure.  To the extent either Party is prevented by Force Majeure 
from carrying out, in whole or part, its obligations under this Agreement (except failure to pay 
any sums due under this Agreement) with respect to a Product, and such Party (the “Claiming 
Party”) gives notice and details of the Force Majeure to the other Party as soon as practicable, 
then, unless the terms of the Product specify otherwise, the Claiming Party shall be excused from 
the performance of its obligations under this Agreement with respect to such Product (other than 
the obligation to make payments then due or becoming due with respect to performance prior to 
the Force Majeure).  The Claiming Party shall remedy the Force Majeure with all reasonable 
dispatch.  The non-Claiming Party shall not be required to perform its obligations to the 
Claiming Party corresponding to the obligations of the Claiming Party excused by Force 
Majeure.  If and when the Facility is restored, it shall undergo an Adjusted Contract Capacity 
Test and the Parties shall be subject to Section 7.3.  For the avoidance of doubt, in the event of a 
Force Majeure that prevents Seller from performing its obligations under this Agreement with 
respect to the Product, Buyer shall not be obligated to make any payments to Seller with respect 
to such Product.   

Section 6.2 Termination.  If and to the extent that the Claiming Party is unable to 
overcome a Force Majeure and resume performance of its obligations under this Agreement 
within six (6) months after such performance is interrupted, the non-Claiming Party may 
terminate this Agreement without any further obligation (other than the obligation to make 
payment in respect of performance rendered prior to such termination and any other obligation 
that survives in accordance with Section 20.8). 

ARTICLE VII 
TESTING 

Section 7.1 Testing.  The Parties may, at their own expense, including all fuel costs, 
and at times and for durations reasonably agreed to by Buyer, conduct testing of the Facility, 
including the Adjusted Contract Capacity Tests discussed below, subject to Section 7.2.  Seller 
shall provide Buyer with reasonable notice no later than three (3) Business Days before any such 
testing, and Buyer shall be entitled to witness any such testing.  

Section 7.2 Adjusted Contract Capacity Test.  On an annual basis during the Service 
Term, Seller shall schedule and complete a test of the Facility’s Capacity in order to determine 
whether the Facility is operating at Reference Conditions in accordance with PTC 46 and the 
schedule set forth on Appendix B and to determine the Measured HR (“Adjusted Contract 
Capacity Test”).  Such annual Adjusted Contract Capacity Test shall be conducted at Seller’s 
expense.  In addition to the annual Adjusted Contract Capacity Test, each Party, at its expense, 
shall have the right to request one (1) additional Adjusted Contract Capacity Test per year at a 
time to be reasonably agreed upon by the Parties.  Each Party shall be entitled, at their own 
expense, to hire an independent engineer mutually agreed upon by the Parties to witness and 
oversee any Adjusted Contract Capacity Test to confirm the accuracy of the results.  For 
purposes of this Section 7.2, it shall not be unreasonable for Buyer to withhold its consent to any 
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testing from June 1 through October 31 in any given year, unless otherwise required by a 
Governmental Authority.   

Section 7.3 Effect of Adjusted Contract Capacity Test.  As the result of an Adjusted 
Contract Capacity Test, the Adjusted Contract Capacity then in effect shall be adjusted to reflect 
the demonstrated Capacity of the Facility, and the Contract Capacity for which Seller is paid 
shall be adjusted on a pro rata basis; provided, however, that, subject to the provisions in Section 
3.3 regarding the “Prod Mod,” Adjusted Contract Capacity shall not be increased above the 
degradation schedule set forth in Appendix B, and Contract Capacity shall not be increased 
above 134 MW. 

ARTICLE VIII 
OPERATIONS AND MAINTENANCE 

Section 8.1 Seller’s Operation Obligations.   

Section 8.1.1 Seller shall operate the Facility in accordance with Applicable 
Law, Required Permits and Good Utility Practice. 

Section 8.1.2 Seller shall maintain a daily operations log for the Facility which 
shall include information on power production, fuel consumption and efficiency, availability, 
maintenance performed, outages, changes in operating status, inspections and any other 
significant events related to the maintenance and operation of the Facility.  In addition, Seller 
shall maintain all records applicable to the Facility, including the electrical characteristics of the 
generators and settings or adjustments of the generator control equipment and protective devices.  
Information maintained pursuant to this Section 8.1.2 shall be provided to Buyer within fifteen 
(15) Calendar Days of Buyer’s request for such information.   

Section 8.1.3 Seller shall comply with all reporting requirements and permit on-
site audits, investigations, tests and inspections permitted or required under any Applicable Law. 

Section 8.1.4 Seller shall comply with all Applicable Standards and shall be 
responsible for all costs and charges relating to the implementation of, or penalties for the failure 
to comply with, the same. 

Section 8.1.5 During the Service Term, Seller shall employ only appropriately-
qualified (determined in Seller’s reasonable opinion consistent with applicable industry 
standards) personnel for the purposes of operating and maintaining the Facility. 

Section 8.2 Seller’s Maintenance and Repair Obligations.   

Section 8.2.1 Seller shall inspect, maintain and repair the Facility, and any 
portion thereof, in accordance with Applicable Law, the Required Permits and Good Utility 
Practice.   

Section 8.2.2 Seller shall promptly make all necessary repairs to each Generating 
Unit, and any portion thereof, and take all commercially reasonable actions necessary in order to 
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provide the Contract Energy, Adjusted Contract Capacity, Ancillary Services and Resource 
Adequacy Benefits to Buyer in accordance with the terms of this Agreement. 

Section 8.3 Records.  In addition to the daily operating logs required pursuant to 
Section 8.2.1, Seller shall keep and maintain accurate and complete records for the Generating 
Units and the Facility during the Service Term and for a period of two (2) years thereafter in a 
manner consistent with Good Utility Practice, Applicable Law, and standards and guidelines 
adopted from time to time by Governmental Authorities, NERC or the CAISO, including 
information documenting or relating to the operation and maintenance of the Generating Units 
and the Facility and all associated equipment and each Generating Unit’s Adjusted Contract 
Capacity Tests.  Information maintained pursuant to this Section 8.3 shall be provided to Buyer 
within fifteen (15) Calendar Days of Buyer’s request for such information.   

ARTICLE IX 
TOLLING AND FUEL 

Section 9.1 Tolling.  Seller’s obligation to deliver Products dispatched by Buyer 
shall be contingent upon Buyer delivering and paying for fuel sufficient to provide such Products 
to Seller, including providing and paying for start-up fuel, and fuel required for the annual test 
contemplated by Section 7.2; provided, however, that Seller shall reimburse Buyer for Buyer’s 
actual cost of fuel used in connection with failed start-ups.  During any period in which the 
average Available Capacity in a given month is less than the Adjusted Contract Capacity due to 
derating or shutdown necessitated by low fuel pressure in Buyer’s fuel distribution system or 
Buyer fails to deliver fuel, there shall be no reduction in Seller’s Monthly Capacity Payment or 
any other charge to Seller, nor shall Seller be subject to Section 5.1 with respect to any Energy 
that cannot be delivered as a result of such derating or shutdown.  At the request of Buyer, Seller 
shall provide Buyer with written evidence of the operational procedures to be followed by Seller 
in accordance with Good Utility Practice to avoid any damage to the Facility or reduction of the 
average Available Capacity in the event of low fuel pressure or Buyer’s failure to provide fuel.   

Section 9.2 Title and Risk of Loss.  As between the Parties, Buyer will be deemed to 
have exclusive control and possession of the fuel delivered under this Agreement and be 
responsible for any damage or injury caused thereby before the fuel is delivered to the Fuel 
Delivery Point.  At and after delivery of the fuel to the Fuel Delivery Point, as between the 
Parties, Seller will be deemed to have exclusive control and possession of the fuel and be 
responsible for any damage or injury caused thereby.  Each Party shall indemnify, defend and 
hold harmless the other Party from and against any claims arising from or out of any event, 
circumstance, act or incident first occurring or existing during the period when control and title 
to the natural fuel is vested in such Party in accordance with the foregoing.   

Section 9.3 Seller’s Gas Events.  Seller shall notify Buyer immediately upon 
learning of the occurrence of a Seller’s Gas Event.  Upon receiving such notification, Buyer shall 
use commercially reasonable efforts to manage its gas supply and transportation arrangements 
for the purpose of minimizing daily or monthly pipeline or system pool imbalance charges or 
penalties resulting from such Seller’s Gas Event.  Subject to the foregoing, Seller shall pay to 
Buyer the amount of any imbalance penalties incurred by Buyer, as reasonably determined by 
Buyer, as a result of any Seller’s Gas Events. 
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ARTICLE X 
SCHEDULING COORDINATOR 

Section 10.1 Buyer Scheduling Coordinator.  Prior to the beginning of the Service 
Term, Seller shall take all actions to execute and deliver to Buyer and the CAISO all documents 
necessary to authorize or designate Buyer as Seller’s Scheduling Coordinator for all Energy and 
Ancillary Services from the Facility effective as of the Service Commencement Date in 
accordance with the requirements of the CAISO Tariff.  During the Service Term, Seller shall 
not authorize or designate any other party to act as Seller’s Scheduling Coordinator, nor shall 
Seller perform for its own benefit the duties of Scheduling Coordinator, and Seller shall not 
revoke Buyer’s authorization to act as Scheduling Coordinate unless agreed to in writing by 
Buyer; provided, however, that Seller may designate an alternate Scheduling Coordinator for the 
Facility in the event that the CAISO terminates CAISO’s Scheduling Coordinator Agreement 
with Vernon as a result of Vernon’s default under such Scheduling Coordinator Agreement.  
Buyer shall submit schedules and bids to the CAISO in accordance with CAISO Tariff protocols 
for each Generating Unit, and provide such other services described in this Article X.   

Section 10.2 Scheduling Coordinator Obligations.  Buyer shall submit all required 
notices and updates regarding each Generating Unit’s status to the CAISO, including outage 
reports, and shall perform all other obligations required of a Scheduling Coordinator, pursuant to 
the CAISO Tariff.  Seller shall cooperate with Buyer to provide all such notices and updates and 
otherwise perform its obligations as Scheduling Coordinator under the CAISO Tariff. 

Section 10.3 CAISO Costs and Revenues.  Except as set forth in this Agreement, 
Buyer shall be responsible for CAISO costs (including penalties and other charges) and receive 
CAISO revenues (including credits and other payments) incurred as a result of providing 
Scheduling Coordinator services, including costs and revenues associated with CAISO 
dispatches.  Except in the event of a Force Majeure, Seller shall be responsible for all CAISO 
charges incurred as a consequence of the Generating Units not being available as scheduled or 
Seller not notifying Buyer of outages in a timely manner. 

Section 10.4 Terminating Buyer’s Designation as Scheduling Coordinator.  At least 
thirty (30) Calendar Days prior to the earlier of (i) the expiration of the Service Term, or (ii) an 
Early Termination Date, regardless of which Party designated it, the Parties will take all actions 
necessary to terminate the designation of Buyer as Scheduling Coordinator for the Generating 
Units as of 11:59 p.m. on such date (“SC Replacement Date”).  The necessary actions include the 
following: (a) Seller shall (i) submit to the CAISO a designation of a new Scheduling 
Coordinator for the Facility to replace Buyer effective as of the SC Replacement Date and (ii) 
cause its newly-designated Scheduling Coordinator to submit a letter to the CAISO accepting the 
designation; and (b) Buyer shall submit a letter to the CAISO resigning as Scheduling 
Coordinator for the Facility effective as of the SC Replacement Date.  Seller bears sole 
responsibility for locating, selecting and reaching agreement about terms with any replacement 
Scheduling Coordinator. 

Section 10.5 CAISO Sanctions.  If during the Service Term, the CAISO implements 
or has implemented any sanction or penalty related to scheduling, metering, outage reporting, or 
generator operation, and any such sanctions or penalties imposed on the Generating Unit or on 
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Buyer as Scheduling Coordinator are due to the actions or inactions of Seller, the cost of the 
sanctions or penalties shall be the Seller’s responsibility. 

ARTICLE XI 
DISPATCH NOTICES AND OPERATING LIMITATIONS 

Section 11.1 Availability Notice.   

Section 11.1.1 During the Service Term, no later than two (2) Business Days 
before each schedule date for the Day-Ahead Market in accordance with CAISO scheduling 
practices, Seller shall provide Buyer with an hourly schedule of the Available Capacity that the 
Facility is expected to have for each hour of such Calendar Day, which may be updated pursuant 
to this Agreement and, if the Facility is not fully available, Seller shall state whether it will 
provide, and in what amount, Substitute Energy that meets all legal requirements applicable to 
both Parties from the CAISO market (the “Availability Notice”).  The Availability Notice shall 
include the Available Capacity for the relevant period and the ambient conditions (i.e., 
temperature and relative humidity) projected for such Calendar Day by an independent, 
verifiable third party source mutually agreed upon by the Parties.  Seller will notify Buyer 
immediately if the Available Capacity of the Facility may change after Buyer’s receipt of an 
Availability Notice.  To the extent that, in any hour, there is a variation of actual ambient 
conditions in such hour from the projected ambient conditions, there shall be no reduction in the 
Monthly Capacity Payment solely as a result of such variation due to ambient conditions.  Seller 
shall accommodate Buyer’s reasonable requests for changes in the time of delivery of 
Availability Notices.  Seller shall provide Availability Notices using the form attached hereto as 
Appendix D by (in order of preference) electronic mail, facsimile transmission or, telephonically 
to Buyer’s personnel designated to receive such communications.  Each Party shall provide 
written notices to the other Party of the contact information for such Party’s personnel designated 
to send and receive such communications, as such designated personnel may change from time 
to time.  In the event that Seller provides Contract Energy through the delivery of Substitute 
Energy, the Parties shall take all steps necessary to schedule and confirm such sale. 

Section 11.1.2 In determining the availability of the Facility and preparing an 
Availability Notice, Seller may take into account Applicable Limitations.  Seller shall inform 
Buyer when it becomes aware of any Applicable Limitations as early as commercially 
reasonable, even if prior to the deadline for an Availability Notice.  Seller shall make available to 
Buyer for inspection any records of Seller pertinent to Facility operations or Applicable 
Limitations upon reasonable notice during normal business hours.  To the extent an Availability 
Notice is being limited by Permit Limitations, Seller shall indicate the specifics of the Permit 
Limitations thereon and the reduction of capacity as reflected on such Availability Notice as a 
result of such Permit Limitations shall be treated as an Unscheduled Outage unless Seller has 
operated the Facility consistent with Applicable Standards, Applicable Law, Required Permits 
and SCAQMD RECLAIM program rules and regulations (including reporting obligations), and 
such reduction is not attributable to any changes after the Effective Date in such Applicable Law 
or Required Permits. 

Section 11.2 Dispatch Notice.  Buyer shall have the right to direct Seller to dispatch 
the Facility in the Day Ahead Energy Market by providing Dispatch Notices to Seller 
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electronically (in the forms attached hereto as Appendix E) by 8:00 am PPT for each hour of the 
time period commencing on the next Calendar Day and extending through and including the next 
Business Day, subject to the Availability Notice and the Operating Limitations.  Subject to 
Section 10.3, each Dispatch Notice will be effective unless and until Buyer modifies such 
Dispatch Notice by providing Seller with an updated Dispatch Notice.  If an electronic submittal 
is not possible for reasons beyond Buyer’s control, Buyer may provide Dispatch Notices by (in 
order of preference) electronic mail, facsimile transmission, or telephonically to Seller’s 
personnel designated to receive such communications, as provided by Seller in writing.  In 
addition to any other requirements set forth or referred to in this Agreement, all Dispatch Notices 
will be made in accordance with the CAISO Tariff.   

Section 11.3 Dispatch Notice Updates.  Buyer shall have the right to update its 
Dispatch Notice to dispatch the Facility in the Real Time Market no later than three (3) hours 
and fifteen (15) minutes prior to a given operating hour, consistent with the CAISO Tariff.   

Section 11.4 Operating Limitations.  If Buyer submits a Dispatch Notice that does not 
conform with the Operating Limitations or the Availability Notice, then Seller shall notify Buyer 
of the non-conformity and Buyer will modify its Dispatch Notice to conform to the applicable 
Operating Limitation and Availability Notice.  Until such time as Buyer submits a modified 
Dispatch Notice, Seller shall deliver the Contract Energy in accordance with the Operating 
Limitations, and the Availability Notice.  Any charges, costs or penalties incurred until such time 
as Buyer submits a modified Dispatch Notice shall be the responsibility of Buyer.   

Section 11.5 Writing Requirements.  Both Parties hereby consent to the recording by 
tape or other electronic means of conversations between the Parties’ personnel and contractors 
for the purposes of documenting and confirming Dispatch Notices, which recording the Parties 
agree will satisfy any “writing” requirement under Applicable Law.   

Section 11.6 Communications Protocols.  The Parties shall coordinate and develop 
mutually-agreeable communication protocols to facilitate exchange of information between the 
Parties with respect to Availability Notices, Dispatch Notices and operations. 

Section 11.7 Operating Records.  Seller shall, for five (5) years or such longer period 
as and to the extent required by any Applicable Law, keep and maintain accurate and detailed 
records relating to the Facility’s hourly Available Capacity and the scheduling and delivery of 
Energy and Ancillary Services.  Information maintained pursuant to this Section 11.7 shall be 
provided to Buyer within fifteen (15) Calendar Days of Buyer’s request for such information.     

ARTICLE XII 
METERING 

Section 12.1 Ownership, Operation and Maintenance of Meters.  Seller shall own, and 
at its sole expense, operate and maintain the Meter during the Service Term.  Seller shall exercise 
reasonable care in the operation and maintenance of the Meter so as to assure to the maximum 
extent reasonably practical an accurate determination of such quantities.   
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Section 12.2 Meter Reading.  Seller shall read the Meter at the end of each calendar 
month, and shall record the Net Facility Output and the Delivered Fuel Quantity.  The Meter 
shall be used as the basis for calculating the Energy Payment for Net Facility Output and 
Delivered Fuel Quantity for the Heat Rate Payment/Bonus under this Agreement.  The records 
from each Meter shall be made available to Buyer on a monthly basis by the tenth (10th) 
Calendar Day of the next month so that Buyer may reconcile its monthly invoice with the Meter 
reading.   

Section 12.3 Alternatives in Event of Non-Operability.  In the event the Meter is out 
of service or registers inaccurately, the measurement of the Meter shall be determined by the 
following alternatives, in the following order:  (a) any alternative or back-up meter that Seller 
may have installed, if registering accurately; (b) a mathematical calculation if upon a calibration 
test of such Meter a percentage error is ascertainable; or (c) estimates of deliveries of Net 
Facility Output or fuel by reference to quantities measured during periods of similar conditions 
when such Meter was registering accurately.   

Section 12.4 Calibration.  Seller shall provide calibration testing of the Meter, by an 
independent third party consultant retained by the Seller, at least annually to ensure the accuracy 
of such Meter.  Buyer may request that Seller perform more frequent testing; any such testing in 
excess of the minimum once-per-year tests shall be at Buyer’s expense.  Buyer shall be entitled 
to witness all such calibration tests.   

Section 12.4.1 If upon testing, any Meter is found to be accurate or in error by not 
more than plus or minus one quarter of one percent (.25%) for electricity meters and three-tenths 
of one percent (0.3%) for gas meters, then previous recordings of such Meter shall be considered 
accurate in computing deliveries of Net Facility Output or Delivered Fuel Quantity, as 
applicable, hereunder, but such Meter shall be promptly adjusted to record correctly.   

Section 12.4.2 If, upon testing, any Meter shall be found to be inaccurate by an 
amount exceeding plus or minus one quarter of one percent (.25%) for electricity meters and 
three-tenths of one percent (0.3%) for gas meters, then such Meter shall be promptly adjusted to 
record properly and any previous recordings by such Meter shall be corrected to zero error as set 
forth.  If no reliable information exists as to the period over which such Meter registered 
inaccurately, it shall be assumed for correction purposes hereunder that such inaccuracy began at 
a point in time midway between the testing date and the last previous date on which such Meter 
was tested and found to be accurate. 

Section 12.4.3 If upon testing, any Meter is found to be in error by more than plus 
or minus one quarter of one percent (.25%) for electricity meters and three-tenths of one percent 
(0.3%) for gas meters, then the payments for Net Facility Output or Heat Rate Payment/Bonus, 
as applicable, made since the previous test of such Meter shall be adjusted to reflect the corrected 
measurements determined and the next invoice sent to Buyer shall be corrected to reflect such 
adjustment. 

Section 12.5 Shared Access and Meter Data.  The Parties shall each have shared 
access to Meter data and all other Facility data available through the distributed controls system, 
the continuous emissions monitoring system or other such systems, including, with respect to 
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fuel, data regarding fuel nominations, confirmation, allocations and usage, and with respect to 
Product, data regarding Net Facility Output, gross output to the Energy Delivery Point and 
Energy used to serve internal Facility load.  Seller shall take all actions and execute all 
documents reasonably necessary to grant Buyer access to such information, such as 
confirmations and meter readings.  The cost of any improvements necessary to facilitate such 
access shall be borne by Buyer.  Additionally, prior to the fifth day of each month, Seller shall 
provide to Buyer copies of the Net Facility Output and Delivered Fuel Quantity for the previous 
month.   

ARTICLE XIII 
OUTAGES 

Section 13.1 Scheduled Outages.  Not later than April 1 and October 1 of each 
Contract Year during the Service Term, Seller shall submit to Buyer Seller’s schedule of 
proposed Scheduled Outages (“Outage Schedule”) for the following twenty-four (24)-month 
period, in a form reasonably agreed to by Buyer.  Within twenty (20) Business Days after its 
receipt of the Outage Schedule, Buyer shall notify Seller in writing of any reasonable request for 
changes to the Outage Schedule, and Seller shall, consistent with Good Utility Practice, 
accommodate Buyer’s requests regarding the timing of any Scheduled Outage.  Seller shall 
cooperate with Buyer to arrange and coordinate all Outage Schedules with the CAISO.  Seller 
shall communicate to Buyer all changes to a Scheduled Outage and estimated time of return of 
each Generating Unit as soon as practicable after the condition causing the change becomes 
known to Seller.  Scheduled Outages that will equal more than 168 hours in any calendar month 
must be agreed to and coordinated in advance between the Parties.  In no event shall Scheduled 
Outages exceed 336 hours during any Contract Year; provided, however, that the Facility may 
schedule a major overhaul every 20,000 Equivalent Operating Hours, during which Contract 
Year Scheduled Outages shall not exceed 672 hours.  

Section 13.2 Affect of Scheduled Outages on Delivery Obligations.  Seller shall be 
excused from the obligation to sell and deliver, or cause to be delivered, Contract Energy, 
Adjusted Contract Capacity and/or Ancillary Services for time periods in which the Facility is 
subject to a Scheduled Outage.   

Section 13.3 No Scheduled Outages During Summer Months.  Except as otherwise 
explicitly permitted herein, no outages shall be scheduled or planned from each June 1 through 
October 31 during the Service Term.  In the event that Seller has a previously Scheduled Outage 
that becomes coincident with a CAISO-declared system emergency, Seller shall make all 
reasonable efforts to reschedule such Scheduled Outage. 

Section 13.4 Notice of Unscheduled Outages.  Seller shall notify Buyer by 
telephoning Buyer’s operations center no later than ten (10) minutes following the occurrence of 
an Unscheduled Outage, or if Seller has knowledge that an Unscheduled Outage will occur, 
within twenty (20) minutes of determining that such Unscheduled Outage will occur.  Seller shall 
communicate to Buyer the estimated time of return of each Generating Unit as soon as 
practicable after Seller has knowledge thereof.  Any sanctions, charges or penalties imposed on 
Buyer as Seller’s Scheduling Coordinator due to Seller’s failure to timely provide Buyer with a 
report of a Scheduled Outage or Unscheduled Outage, shall be the responsibility of Seller. 
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Section 13.5 Inspection.  In the event of an Unscheduled Outage, Buyer shall have the 
option to inspect any Generating Unit and all records relating thereto on any Business Day and at 
a reasonable time, and Seller shall reasonably cooperate with Buyer during any such inspection.  
Buyer shall comply with Seller’s safety and security rules and instructions during any inspection, 
and shall not interfere with work on or operation of the Generating Unit. 

Section 13.6 Reports of Outages.  Seller shall promptly prepare and provide to Buyer 
all reports of Scheduled Outages and Unscheduled Outages that Buyer may reasonably require, 
including for the purpose of enabling Buyer to comply with CAISO requirements or any 
Applicable Law.   

ARTICLE XIV 
EVENTS OF DEFAULT; REMEDIES 

Section 14.1 Events of Default.  An “Event of Default” shall mean, with respect to a 
Party (a “Defaulting Party”), the occurrence of any of the following: 

Section 14.1.1 The failure by such Party to make, when due, any payment 
required pursuant to this Agreement if such failure is not remedied within ten (10) Business Days 
after written notice from the other Party (“Failure to Pay”); 

Section 14.1.2 Any representation or warranty made by such Party herein is false 
or misleading in any material respect when made or when deemed made or repeated;  

Section 14.1.3 The unexcused failure to perform any material covenant or 
obligation set forth in this Agreement (except to the extent constituting a separate Event of 
Default, and except for such Party’s obligations to deliver or receive the Product, the exclusive 
remedy for which is provided in Article V and Section 14.2.1 and its implementing provisions) if 
such failure is not remedied within fifteen (15) Business Days after written notice;  

Section 14.1.4 Such Party becomes Bankrupt (“Bankruptcy Event”); or 

Section 14.1.5 Such Party consolidates or amalgamates with, or merges with or 
into, or transfers all or substantially all of its assets to, another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or transferee entity fails 
to assume all the obligations of such Party under this Agreement to which it or its predecessor 
was a party by operation of law or pursuant to an agreement reasonably satisfactory to the other 
Party.  

Section 14.2 Seller Events of Default.  An Event of Default shall also mean, with 
respect to Seller (as the “Defaulting Party”), the occurrence of any of the following: 

Section 14.2.1 Unless otherwise excused by the terms of this Agreement, the 
failure of the Generating Units to maintain a Capacity rating of at least 75% of the Contract 
Capacity on average for a period of twenty-four (24) consecutive months for any reason; 
provided, however, that the Seller shall continue to be subject to the provisions governing the 
failure to delivery Adjusted Contract Capacity in Section 5.3;  
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Section 14.2.2 The failure to provide and maintain credit support pursuant to the 
terms of this Agreement; or 

Section 14.2.3 Seller sells Products, or enters into a contract to sell Products, to 
any entity other than Buyer.  

Section 14.2.4 Seller assigns this Agreement in violation of Section 20.4. 

Section 14.3 Declaration of an Early Termination Date.   

Section 14.3.1 If a Failure to Pay or a Bankruptcy Event with respect to a 
Defaulting Party shall have occurred and is continuing, the other Party (the “Non-Defaulting 
Party”) shall have the right to designate an early termination date (“Early Termination Date”), 
upon twenty (20) Calendar Days written notice to the Defaulting Party.  

Section 14.3.2 If an Event of Default with respect to a Defaulting Party other than 
a Failure to Pay or a Bankruptcy Event shall have occurred and be continuing, the Non-
Defaulting Party shall have the right to declare an Early Termination Date, upon 120 Calendar 
Days prior notice to the Defaulting Party; provided, however, that such prior notice period shall 
be extended by an additional sixty (60) Calendar Days if and to the extent that the Defaulting 
Party (or, in the case of Seller, a Lender acting on behalf of Seller) is diligently attempting to 
cure such Event of Default.  If an Event of Default is cured prior to the Early Termination Date, 
then such Early Termination Date shall expire, and no associated Termination Payment shall be 
owed. 

Section 14.4 Termination Payment.  As of the Early Termination Date, the Agreement 
shall terminate and the Non-Defaulting Party shall calculate the amounts owing between the 
Parties as of the Early Termination Date (the “Termination Payment”).  The Termination 
Payment shall equal the Non-Defaulting Party’s Losses (plus its Costs) (as defined below), with 
respect to the Product and shall be owed and paid to the Non-Defaulting Party; provided, 
however, that the Non-Defaulting Party’s Losses shall be calculated, in relevant part, based upon 
a Market Quotation.      

Section 14.5 Notice of Payment of Termination Payment.  As soon as practicable after 
the Early Termination Date, notice shall be given by the Non-Defaulting Party to the Defaulting 
Party of the amount of the Termination Payment.  The notice shall include a written statement 
explaining in reasonable detail the calculation of such amount.  The Termination Payment shall 
be made by the Defaulting Party within ten (10) Business Days after such notice is effective. 

Section 14.6 Disputes With Respect to Termination Payment.  If the Defaulting Party 
disputes the Non-Defaulting Party’s calculation of the Termination Payment, in whole or in part, 
the Defaulting Party shall, within ten (10) Business Days of receipt of Non-Defaulting Party’s 
calculation of the Termination Payment, provide to the Non-Defaulting Party a detailed written 
explanation of the basis for such dispute; provided, however, that the undisputed portion of the 
Termination Payment shall be paid in accordance with Section 14.5.    

Section 14.7 Suspension of Performance and Other Remedies.  Notwithstanding any 
other provision of this Agreement, if an Event of Default shall have occurred and be continuing, 



 

 30 
 

 LA\1845906.2 

the Non-Defaulting Party, upon written notice to the Defaulting Party, shall have the right (i) to 
suspend performance under this Agreement (including but not limited to any withholding any 
payments due to the Defaulting Party under this Agreement); provided, however, in no event 
shall any such suspension continue for longer than ten (10) Business Days unless an Early 
Termination Date has been declared and notice thereof pursuant to Section 14.3.1 given; and (ii) 
to the extent an Event of Default shall have occurred and be continuing, to exercise any remedy 
available at law or in equity.  

ARTICLE XV 
PAYMENT AND BILLING 

Section 15.1 Billing Period.  The calendar month shall be the standard period for all 
payments under this Agreement (other than a Termination Payment).  As soon as practicable 
after the end of each month, each Party will render to the other Party an invoice for the payment 
obligations, if any, incurred hereunder during the preceding month. 

Section 15.2 Timeliness of Payment.  All invoices under this Agreement shall be due 
and payable in accordance with each Party’s invoice instructions on or before the later of the 
twentieth (20th) Calendar Day of each month, or tenth (10th) Calendar Day after receipt of the 
invoice or, if such Calendar Day is not a Business Day, then on the next Business Day.  Each 
Party will make payments by electronic funds transfer, or by other mutually agreeable method(s), 
to the account designated by the other Party.  Any amounts not paid by the due date will be 
deemed delinquent and will accrue interest at the Interest Rate, such interest to be calculated 
from and including the due date to but excluding the date the delinquent amount is paid in full. 

Section 15.3 Disputes and Adjustments of Invoices.  A Party may, in good faith, 
dispute the correctness of any invoice or any adjustment to an invoice, rendered under this 
Agreement or adjust any invoice for any arithmetic or computational error within twelve (12) 
months of the date the invoice, or adjustment to an invoice, was rendered.  In the event an 
invoice or portion thereof, or any other claim or adjustment arising hereunder, is disputed, 
payment of the undisputed portion of the invoice shall be required to be made when due, with 
notice of the objection given to the other Party.  Any invoice dispute or invoice adjustment shall 
be in writing and shall state the basis for the dispute or adjustment.  Payment of the disputed 
amount shall not be required until the dispute is resolved.  Upon resolution of the dispute, any 
required payment shall be made within two (2) Business Days of such resolution along with 
interest accrued at the Interest Rate from and including the due date to but excluding the date 
paid.  Inadvertent overpayments shall be returned upon request or deducted by the Party 
receiving such overpayment from subsequent payments, with interest accrued at the Interest Rate 
from and including the date of such overpayment to but excluding the date repaid or deducted by 
the Party receiving such overpayment.  Any dispute with respect to an invoice is waived unless 
the other Party is notified in accordance with this Section 15.3 within twelve (12) months after 
the invoice is rendered or any specific adjustment to the invoice is made.  If an invoice is not 
rendered within twelve (12) months after the close of the month during which performance 
occurred, the right to payment for such performance is waived. 

Section 15.4 Netting of Payments.  The Parties hereby agree that they shall discharge 
debts and payment obligations due and owing to each other under this Agreement on the same 
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date through netting, in which case all amounts owed by each Party to the other Party for the 
purchase and sale of Product during the monthly billing period under this Agreement, interest, 
and payments or credits, shall be netted so that only the excess amount remaining due shall be 
paid by the Party who owes it.   

Section 15.5 Payment Obligations Absent Netting.  If no mutual debts or payment 
obligations exist and only one Party owes a debt or obligation to the other during the monthly 
billing period, including interest and payments or credits, that Party shall pay such sum in full 
when due.   

ARTICLE XVI 
LIMITATIONS 

Section 16.1 Limitation of Remedies, Liability and Damages.  EXCEPT AS SET 
FORTH HEREIN, THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS 
FOR A PARTICULAR PURPOSE, AND ANY AND ALL IMPLIED WARRANTIES ARE 
DISCLAIMED.  THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND 
MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE 
ESSENTIAL PURPOSES HEREOF.  FOR BREACH OF ANY PROVISION FOR WHICH AN 
EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS 
REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE 
REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 
WAIVED.  IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED 
HEREIN, THE OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL 
DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND 
EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUITY ARE WAIVED.  UNLESS EXPRESSLY HEREIN PROVIDED, NEITHER PARTY 
SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY 
OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION 
DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY 
PROVISION OR OTHERWISE.  IT IS THE INTENT OF THE PARTIES THAT THE 
LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES 
BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE 
SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.  TO THE EXTENT ANY 
DAMAGES REQUIRED TO BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES 
ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO 
DETERMINE, OR OTHERWISE OBTAINING AN ADEQUATE REMEDY IS 
INCONVENIENT AND THE DAMAGES CALCULATED HEREUNDER CONSTITUTE A 
REASONABLE APPROXIMATION OF THE HARM OR LOSS. 
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ARTICLE XVII 
CREDIT SUPPORT 

Section 17.1 Financial Information.  If requested by a Party, the other Party shall 
deliver: (a) within 180 Calendar Days following the end of each fiscal year, a copy of its (and, if 
applicable, its Guarantor’s) annual report containing audited consolidated financial statements 
for such fiscal year; and (b) within 120 Calendar Days after the end of each of its first three fiscal 
quarters (or half-year, if applicable) of each fiscal year, a copy of its (and, if applicable, its 
Guarantor’s) quarterly (or half-yearly, if applicable) report containing unaudited consolidated 
financial statements for such fiscal quarter (or half-year, if applicable).  In all cases the 
statements shall be for the most recent accounting period and prepared in accordance with 
generally accepted accounting principles; provided, however, that should any such statements not 
be available on a timely basis due to a delay in preparation or certification, such delay shall not 
be an Event of Default so long as the producing Party diligently pursues the preparation, 
certification and delivery of the statements.   

Section 17.2 Subordinated Security Interest and Mortgage.  

Section 17.2.1  Grant of Subordinated Security Interest.  Prior to the Service 
Commencement Date, to secure Seller’s performance of its obligations under this Agreement, 
Seller and Buyer, as the case may be, shall each execute, deliver, file and record, as appropriate, 
separate agreements, documents, or instruments under which Seller will grant to Buyer, in a form 
reasonably acceptable to Buyer, fully perfected security interests and/or mortgage liens in the 
Facility and in any and all real and personal property rights, contractual rights, or other rights 
that Seller requires in order to own and operate the Facility (collectively, the “Subordinated 
Security Interest”).  The lien of the Subordinated Security Interest shall be subordinate only to 
the senior lien of the Lenders and upon request of Seller, Buyer will execute a subordination 
agreement in favor of Lender(s) on terms consistent with this Section 17.2.1, which 
subordination agreement may, if so requested, be in a form appropriate for recording or filing; 
provided, however, that nothing contained therein shall limit Buyer’s rights and remedies in 
respect of Buyer’s right to receive the payment of money or other performance in accordance 
with this Agreement and Buyer may exercise its rights and remedies in accordance with the 
terms hereof (other than through the exercise of any remedy relating to any Subordinated 
Security Interest).  The Subordinated Security Interest shall not include the pledge or assignment 
of any ownership interest in Seller. 

Section 17.2.2  Other Actions By Seller.  All costs of executing, delivering, filing, 
and recording the Security Documents shall be at Buyer’s expense.  The Security Documents in 
respect of the Subordinated Security Interest shall contain financial and operating covenants 
intended to preserve and maintain the value of the Subordinated Security Interest substantially 
similar to those in favor of Lender.  In addition, Seller authorizes Buyer to file such Uniform 
Commercial Code financing statements and to take such further action and execute such further 
instruments as shall reasonably be required by Buyer to confirm and continue the validity, 
priority, and perfection of the Subordinated Security Interest.  The granting of the Subordinated 
Security Interest shall not be to the exclusion of, nor be construed to limit the amount of any 
further claims, causes of action or other rights accruing to Buyer by reason of any Event of 
Default by Seller or Early Termination Date.  The Subordinated Security Interest shall be 
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discharged and released, and Buyer shall take any steps reasonably required by Seller to effect 
and record such discharge and release, upon the expiration of the Term and satisfaction by Seller 
of all of its obligations hereunder.  Seller shall reimburse Buyer for its reasonable costs 
associated with the discharge and release of the Subordinated Security Interest. 

Section 17.2.3 Transfer of Required Permits.  The Security Documents with 
respect to the Subordinated Security Interest shall provide that, subject to the prior senior lien of 
Lenders, if Buyer acts to obtain title to the Facility pursuant to the exercise of remedies 
thereunder, Seller shall take all steps necessary, to legally transfer all authority to dispatch the 
operations of each Generating Unit as required by its Required Permits to Buyer as necessary for 
Buyer to operate the Facility, and shall diligently prosecute and cooperate in such transfers. 

Section 17.3 Debt Covenant.  Seller shall not create, incur, issue, assume, guarantee or 
otherwise become directly or indirectly liable for, contingently or otherwise, any Seller’s Debt in 
excess of (i) as of the Effective Date, $273,600,000; (ii) for the period commencing with the fifth 
anniversary through the tenth anniversary of the Service Commencement Date $290,700,000; 
(iii) for the final five (5) years of the Service Term, excluding the Option Term, $307,800,000, 
and (iv) for the Option Term, $324,900,000.  

ARTICLE XVIII 
GOVERNMENTAL CHARGES 

Section 18.1 Cooperation.  Each Party shall use reasonable efforts to implement the 
provisions of and to administer this Agreement in accordance with the intent of the Parties to 
minimize all taxes, so long as neither Party is materially adversely affected by such efforts. 

Section 18.2 Governmental Charges.  Seller shall pay or cause to be paid all taxes 
imposed by any Governmental Authority (“Governmental Charges”) on or with respect to the 
Product arising prior to the Delivery Point.  Buyer shall pay or cause to be paid all Governmental 
Charges on or with respect to the Product at and from the Delivery Point (other than franchise or 
income taxes which are related to the sale of the Product and are, therefore, the responsibility of 
the Seller, but including any sales and use taxes, if any, which are the responsibility of Buyer).  
In the event Seller is required by Applicable Law to remit or pay Governmental Charges which 
are Buyer’s responsibility hereunder, Buyer shall promptly reimburse Seller for such 
Governmental Charges.  If Buyer is required by Applicable Law to remit or pay Governmental 
Charges which are Seller’s responsibility hereunder, Buyer may deduct the amount of any such 
Governmental Charges from the sums due to Seller under Article XV of this Agreement.  
Nothing shall obligate or cause a Party to pay or be liable to pay any Governmental Charges for 
which it is exempt under Applicable Law. 

Section 18.3 Greenhouse Gas Charges.  Notwithstanding anything to the contrary in 
Section 18.2, Buyer shall reimburse Seller for newly-imposed taxes, charges or fees (which shall 
include the costs of any carbon, Greenhouse Gas or similar emissions credits) for Greenhouse 
Gas attributable to Energy supplied to Buyer from the Generating Units, within forty-five (45) 
Calendar Days of Buyer’s receipt from Seller of documentation establishing to Buyer’s 
reasonable satisfaction:  (i) that Seller is actually liable for the tax, charge or fee for Greenhouse 
Gas attributed to the operation of the Generating Units during the Service Term; (ii) that the tax, 
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charge, or fee was not effective or scheduled to become effective as of the Effective Date; (iii) 
the specific amount of the tax, charge, or fee; (iv) that the tax, charge or fee was imposed upon 
Seller by an authorized Governmental Authority in which the Generating Units are located, or 
which otherwise has jurisdiction over Seller or the Generating Units; (v) that Seller has paid such 
tax, charge or fee; (iv) the full amount of the tax, charge or fee for which Seller seeks 
reimbursement from Buyer under this Section 18.3, and (vi) that Seller took all reasonable steps 
to mitigate the cost or amount of such tax, charge or fee, provided, however, that such reasonable 
steps shall not be deemed to require Seller to make capital improvements to the Generating Unit. 

ARTICLE XIX 
DISPUTE RESOLUTION 

Section 19.1 Dispute Resolution.  Any and all disputes, claims or controversies arising 
out of, relating to, concerning or pertaining to the terms of this Agreement, or to either Party’s 
performance or failure of performance under this Agreement (“Dispute”), which Dispute the 
Parties have been unable to resolve by informal methods after undertaking a good faith effort to 
do so, shall first be submitted to an informal dispute resolution under the procedure described in 
Section 19.2 below; if the matter is not resolved through such procedures, it shall be referred for 
final and binding arbitration under the procedures described in Section 19.3. 

Section 19.2 Informal Resolution.  Any unresolved Disputes shall initially be referred 
to Buyer’s City Administrator, or designee, and President of Seller for resolution.  Such 
executives or their respective designees shall meet at least once, and shall negotiate in a 
commercially reasonable manner for a period of fifteen (15) Business Days in an effort to 
resolve the Dispute.  Neither Party shall seek to commence any litigation or arbitration 
proceeding without first satisfying this Section 19.2, and any failure of a Party to do so shall 
constitute a sufficient basis for termination without prejudice to any proceeding so attempted. 

Section 19.3 Arbitration.  Either Party may initiate binding arbitration with respect to 
the Dispute by making a written demand for binding arbitration before an arbitrator that is a 
former judge or attorney with experience resolving major commercial disputes within the electric 
industry with JAMS, its successor, or any other mutually agreeable arbitrator (the “Arbitrator”) 
at any time following the unsuccessful conclusion of the informal resolution provided for in 
Section 19.2.  The Parties will cooperate with one another in promptly selecting the Arbitrator 
and in scheduling the arbitration to commence no later than 180 Calendar Days from the date of 
the initial written demand for binding arbitration.  If, notwithstanding their good faith efforts, the 
Parties are unable to agree upon a mutually acceptable Arbitrator, the Arbitrator shall be 
appointed as provided for in California Code of Civil Procedure Section 1281.6.  Upon a Party’s 
written demand for binding arbitration, such Dispute, including the determination of the scope or 
applicability of this agreement to arbitrate, shall be determined by binding arbitration before the 
Arbitrator, in accordance with the laws of the State of California, without regards to principles of 
conflicts of laws.  Except as provided for herein, the arbitration shall be conducted by the 
Arbitrator in accordance with the rules and procedures for arbitration of complex business 
disputes for the organization with which the Arbitrator is associated; absent the existence of such 
rules and procedures, the arbitration shall be conducted in accordance with the California 
Arbitration Act, California Code of Civil Procedure Section 1280 et seq.  However, 
notwithstanding the rules and procedures that would otherwise apply to the arbitration, and 
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unless the Parties agree to a different arrangement, the place of the arbitration shall be in Los 
Angeles County, California, each side in the arbitration shall be entitled to take up to three 
depositions, and all direct testimony in the arbitration shall be submitted in the form of affidavits 
or declarations under penalty of perjury.  Each Party shall cooperate in making available for 
cross-examination at the arbitration hearing its witnesses whose direct testimony has been so 
submitted.  Judgment on the award may be entered in any court having jurisdiction.  The 
Arbitrator shall, in any award, allocate all of the costs of the binding arbitration (other than each 
Party’s individual attorneys’ fees and costs related to the Party’s participation in the arbitration, 
which fees and costs shall be borne by such Party), including the fees of the Arbitrator, against 
the Party who did not prevail.  Until such award is made, however, the Parties shall share equally 
in paying the costs of the arbitration. 

Section 19.4 Waiver of Jury Trial.  THE PARTIES WAIVE ANY RIGHT TO TRIAL 
BY JURY IN ANY LITIGATION ARISING UNDER THIS AGREEMENT. 

ARTICLE XX 
MISCELLANEOUS 

Section 20.1 Representations and Warranties.  Each Party represents and warrants to 
the other Party that:  

Section 20.1.1 It is duly organized, validly existing and in good standing under 
the laws of the jurisdiction of its formation; 

Section 20.1.2 As of the Service Commencement Date, it has all regulatory 
authorizations necessary for it to legally perform its obligations under this Agreement; 

Section 20.1.3 The execution, delivery and performance of this Agreement are 
within its powers, have been duly authorized by all necessary action and do not violate any of the 
terms and conditions in its governing documents, any contracts to which it is a party or any law, 
rule, regulation, order or the like applicable to it; 

Section 20.1.4  This Agreement, and each other document executed and 
delivered in accordance with this Agreement, constitutes its legally valid and binding obligation 
enforceable against it in accordance with its terms, subject to any Equitable Defenses; 

Section 20.1.5 It is not Bankrupt and there are no proceedings pending or being 
contemplated by it or, to its knowledge, threatened against it which would result in it being or 
becoming Bankrupt; 

Section 20.1.6 There is not pending or, to its knowledge, threatened against it or 
any of its Affiliates any legal proceedings that could materially adversely affect its ability to 
perform its obligations under this Agreement; 

Section 20.1.7 No Event of Default with respect to it has occurred and is 
continuing and no such event or circumstance would occur as a result of its entering into or 
performing its obligations under this Agreement; 
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Section 20.1.8 It is acting for its own account, has made its own independent 
decision to enter into this Agreement and as to whether this Agreement is appropriate or proper 
for it based upon its own judgment, is not relying upon the advice or recommendations of the 
other Party in so doing, and is capable of assessing the merits of and understanding, and 
understands and accepts, the terms, conditions and risks of this Agreement; 

Section 20.1.9 It is a “forward contract merchant” within the meaning of the 
United States Bankruptcy Code; and 

Section 20.1.10 It has entered into this Agreement in connection with the conduct 
of its business and it has the capacity or ability to make or take delivery of the Product. 

Section 20.2 Title and Risk of Loss.  Title to and risk of loss for Contract Energy shall 
pass from Seller to Buyer at the Energy Delivery Point, and title to and risk of loss for Adjusted 
Contract Capacity shall pass from Seller to Buyer at the Capacity Delivery Point. 

Section 20.3 Indemnity.  Each Party shall indemnify, defend and hold harmless the 
other Party from and against any Claims arising from or out of any event, circumstance, act or 
incident first occurring or existing during the period when control and title to Product is vested in 
such Party as provided in Section 20.2.  Each Party shall indemnify, defend and hold harmless 
the other Party against any Governmental Charges for which such Party is responsible under 
Article XVIII.  

Section 20.4 Assignment.   

Section 20.4.1 This Agreement is binding upon and inures to the benefit of the 
successors and assigns of the Parties.  However, neither Party shall Assign this Agreement 
without the prior written consent of the other Party, which consent shall not be unreasonably 
withheld, except that Seller may Assign this Agreement to an Affiliate or to its financing sources 
for collateral purposes without the prior written consent of Buyer.  Any such Assignment is 
conditioned on the assignee’s agreement in writing to assume the assigning Party’s duties and 
obligations under this Agreement.  Any Assignment to an Affiliate effected in accordance with 
this Section 20.4.1 shall not relieve the assigning Party of its obligations and liabilities under this 
Agreement.  For purposes of this Section 20.4.1, “Assign” or “Assignment” means any direct or 
indirect assignment, subcontracting or other transfer of this Agreement, including, with respect 
to Seller, any change of control of Seller; provided, however, that “Assign” or “Assignment” 
shall not include any transaction if after giving effect to such transaction NGP and/or Paul B. 
Prager directly or indirectly control the Facility. 

Section 20.4.2 Seller shall have the right to assign this Agreement to a Lender as 
collateral for any debt financing or refinancing relating to the Facility.  Buyer shall execute a 
consent to collateral assignment substantially in the form attached as Exhibit F to the PSA.  

Section 20.5 Governing Law.  THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF 
THE STATE OF CALIFORNIA, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF 
LAW.  EACH PARTY WAIVES ITS RESPECTIVE RIGHT TO ANY JURY TRIAL WITH 
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RESPECT TO ANY LITIGATION ARISING UNDER OR IN CONNECTION WITH THIS 
AGREEMENT. 

Section 20.6 Notices.  Notices (other than scheduling requests) shall, unless otherwise 
specified herein, be in writing and may be delivered by hand delivery, United States mail, 
overnight courier service or facsimile.  Notice by facsimile or hand delivery shall be effective at 
the close of business on the Calendar Day actually received, if received during business hours on 
a Business Day, and otherwise shall be effective at the close of business on the next Business 
Day.  Notice by overnight United States mail or courier shall be effective on the next Business 
Day after it was sent.  A Party may change its notice information by providing notice of same in 
accordance herewith. 

If to Buyer: 

City of Vernon  
4305 Santa Fe Avenue 
Vernon, CA 90058 
Facsimile:  (323) 826-1438 
Attn: Director of Light & Power Department 

With a copy to:  

City of Vernon  
4305 Santa Fe Avenue 
Vernon, CA 90058 
Facsimile:  (323) 826-1438 
Attn: City Attorney 

and 

Latham & Watkins LLP 
633 West Fifth Street, Suite 4000 
Los Angeles, CA 90071-2007 
Attn:  David B. Rogers, Esq. 
Facsimile:  (213) 891-8763 

If to Purchaser: 
 
Beowulf (Vernon) Power, LLC 
Attn:  President 
103 North Washington Street 
Easton, MD 21601 
Facsimile:  410-770-9705 

With copies to: 
 
Chadbourne & Parke LLP 
Attn: Robert Shapiro 
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1200 New Hampshire Ave., N.W. 
Washington, DC  20036 
Facsimile: (202) 974-5602 

 

Section 20.7 Entire Agreement.  This Agreement (including the appendices and any 
written supplements hereto), any designated credit support or similar arrangement between the 
Parties constitute the entire agreement between the Parties relating to the subject matter of this 
Agreement.   

Section 20.8 Obligations Surviving Termination.  Except as may be provided or 
limited by this Agreement, the obligations which by their nature are intended to survive 
termination of this Agreement, including representations, warranties, covenants and rights and 
obligations with respect to audits, indemnification, payment and settlement and confidentiality, 
shall so survive. 

Section 20.9 Amendment.  This Agreement shall be considered for all purposes as 
prepared through the joint efforts of the parties and shall not be construed against one party or 
the other as a result of the preparation, substitution, submission or other event of negotiation, 
drafting or execution hereof.  Except to the extent herein provided for, no amendment or 
modification to this Agreement shall be enforceable unless reduced to writing and executed by 
both Parties.  Each Party agrees if it seeks to amend any applicable wholesale power sales tariff 
during the term of this Agreement, such amendment will not in any way affect this Agreement 
without the prior written consent of the other Party.  Each Party further agrees that it will not 
assert, or defend itself, on the basis that any applicable tariff is inconsistent with this Agreement.   

Section 20.10 No Waiver.  No waiver of any of the terms and conditions of this 
Agreement shall be effective unless in writing and signed by the Party against whom such waiver 
is sought to be enforced.  Any waiver of the terms hereof shall be effective only in the specific 
instance and for the specific purpose given.  The failure of a Party to insist, in any instance, on 
the strict performance of any of the terms and conditions hereof shall not be construed as a 
waiver of such Party’s right in the future to insist on such strict performance. 

Section 20.11 Regulatory Review.   

Section 20.11.1 Any provision declared or rendered unlawful by any applicable 
court of law or regulatory agency or deemed unlawful because of a statutory change 
(individually or collectively, such events referred to as “Regulatory Event”) will not otherwise 
affect the remaining lawful obligations that arise under this Agreement; provided, however, that 
if a Regulatory Event occurs, the Parties shall use their best efforts to reform this Agreement in 
order to give effect to the original intention of the Parties.   

Section 20.11.2 To the fullest extent permitted by Applicable Law, each Party, for 
itself and its successors and assigns, hereby knowingly, voluntarily, expressly, completely and 
irrevocably waives any rights it has or may have, now or in the future, whether under Sections 
205 or 206 of the Federal Power Act or otherwise, notwithstanding any subsequent changes in 
Applicable Law or market conditions that may occur, to seek or support by any means, directly 
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or indirectly (through complaint, claim, suit, investigation or otherwise), and each Party hereby 
covenants and agrees that it will not seek unilaterally from the FERC or any other authority an 
order or relief of any kind amending or changing any provision of this Agreement (including any 
transaction hereunder) specifying the rate, charge, classification, or other term or condition 
agreed to by the Parties, or granting any refunds with respect to a change or proposed change:  (i) 
under any standard of review, including the “just and reasonable” standard; or (ii) based upon a 
contention that:  (x) the wholesale market in which this Agreement was made was not 
competitive or appropriately functional; (y) either Party had the ability to compel the other Party 
to agree to or otherwise accept a rate, term or condition that did not reflect the then-current 
market rate, term or condition for this Agreement; and/or (z) that it was not just and reasonable 
(collectively, “Waived Claims”). 

Section 20.11.3 Notwithstanding the foregoing, in the event that a standard of 
review is undertaken by the FERC or any other authority in respect of any unilateral request for a 
change to any rate, charge, classification, term or condition of this Agreement or any part thereof 
or any individual purchase and sale transaction hereunder, whether proposed by a Party, a non-
party or the FERC acting sua sponte, the Parties stipulate and agree that the applicable standard 
of review shall be the strictest standard of review permissible to preserve the intent of the Parties 
pursuant to this Section 20.11 to uphold the sanctity of this Agreement and each of its terms to 
the maximum extent possible under Applicable Law. 

Section 20.12 Insurance.  Seller shall procure at its own expense and maintain in full 
force and effect, with responsible insurance carriers authorized to do business in the State of 
California, insurance policies in at least the minimum amounts, and in accordance with the terms 
and conditions, specified in the Lease. 

Section 20.13 Headings and Captions.  The headings and captions used herein are for 
convenience and reference purposes only.  This Agreement shall be binding on each Party’s 
successors and permitted assigns. 

Section 20.14 No Third Party Beneficiaries.  This Agreement shall not impart any 
rights enforceable by any third party (other than a permitted successor or assignee bound by this 
Agreement). 

Section 20.15 Audit.  Each Party has the right, at its sole expense and during normal 
working hours, to examine the records of the other Party to the extent reasonably necessary to 
verify the accuracy of any statement, charge or computation made pursuant to this Agreement.  If 
any such examination reveals any inaccuracy in any statement, the necessary adjustments in such 
statement and the payment thereof will be made promptly and shall bear interest calculated at the 
Interest Rate from the date the overpayment or underpayment was made until paid; provided, 
however, that no adjustment for any statement or payment will be made unless objection to the 
accuracy thereof was made prior to the lapse of twelve (12) months from the rendition thereof, 
and thereafter any objection shall be deemed waived.  

Section 20.16 Forward Contract.  The Parties acknowledge and agree that this 
Agreement constitutes a “forward contract” within the meaning of the United States Bankruptcy 
Code.   
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Section 20.17 Construction of Agreement.  Ambiguities or uncertainties in the wording 
of this Agreement shall not be construed for or against any Party either on account of such Party 
having drafted or provided any language in this Agreement or otherwise, and shall be construed 
in accordance with the fair meaning of this Agreement. 

Section 20.18 Counterparts.  This Agreement may be executed and delivered by the 
Parties in any number of counterparts, each of which when so executed and delivered shall be an 
original, but all such counterparts shall together constitute but one and the same instrument. 

Section 20.19 Confidentiality.  Neither Party shall disclose the terms or conditions of 
this Agreement to a third party (other than the Party's employees, lenders, counsel, accountants 
or advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order to comply with any Applicable Law (including the California Public 
Records Act and any law of similar effect), or any exchange, control area or independent system 
operator rule or in connection with any court or regulatory proceeding; provided, however, each 
Party shall, to the extent practicable, use reasonable efforts to prevent or limit the disclosure.  
The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief 
in connection with, this confidentiality obligation. 

Section 20.20 No Immunity Claim.  Buyer warrants and covenants that with respect to 
its contractual obligations hereunder and performance thereof, it will not claim immunity on the 
grounds of sovereignty or similar grounds with respect to itself or its revenues or assets from 
(a) suit, (b) jurisdiction or court (including a court located outside the jurisdiction of its 
organization), (c) relief by way of injunction, order for specific performance or recovery of 
property, (d) attachment of assets, or (e) execution or enforcement of any judgment. 

Section 20.21 Cooperation Regarding Possible Future Alternative Power Source.  If 
Buyer determines to obtain an alternative source of power for its electric system, Seller agrees 
(a) to enter into a consent agreement (with substantially similar rights to those contained in the 
forms of the Lender Consents attached to the PSA as Exhibits F-1 and F-2) for the benefit of 
transaction participants who are not in direct privity with Seller and (b) to accept reasonable 
requests by Buyer for modifications to the Related Agreements (as defined in the PSA) that (i) 
do not adversely affect Seller’s economics in any way not fully compensated or otherwise in any 
material respect adverse to Seller and (ii) are reasonably necessary to acquire an alternative 
source of power for the Buyer’s electric system.  Notwithstanding anything to the contrary in this 
Agreement but subject to this Section 20.21, Seller further agrees that if Buyer determines to 
obtain an alternative source of power for its electric system, Buyer may novate its obligations 
under this Agreement to a counterparty (x) that either has or is irrevocably and unconditionally 
guaranteed by an entity (i) that has a credit rating from S&P of not lower than AA- and from 
Moody’s of not lower than Aa3, and is not on a negative creditwatch by S&P or negative ratings 
watch by Moody’s to be downgraded below such rating; and (ii) if such counterparty or its 
guarantor has (or has a banking affiliate with) a “Bank Financial Strength” rating from Moody’s, 
then such rating shall not be less than B+, and such counterparty or its guarantor shall not be on a 
negative ratings watch by Moody’s to be downgraded below such rating; and (iii) if such 
counterparty or its guarantor has an “Insurance Financial Strength” rating from Moody’s, then 
such rating shall not be less than Aa2, or (y) that is acceptable to Seller’s lenders that has (or 
whose guarantor has) a credit rating from S&P of not lower than A and from Moody’s of not 
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lower than A2 or (z) that is, or is guaranteed by, Goldman Sachs or Lehman Brothers.  Buyer 
warrants and covenants that with respect to its contractual obligations hereunder and 
performance thereof, it will not claim immunity on the grounds of sovereignty or similar grounds 
with respect to itself or its revenues or assets from (a) suit, (b) jurisdiction or court (including a 
court located outside the jurisdiction of its organization), (c) relief by way of injunction, order 
for specific performance or recovery of property, (d) attachment of assets, or (e) execution or 
enforcement of any judgment.  Notwithstanding the foregoing, Buyer may not novate its 
obligations under this Agreement if such novation would cause the notes issued or other funded 
indebtedness incurred by Seller or any of its Affiliates to finance or refinance the acquisition of 
the Facility to be rated less than Investment Grade with a stable outlook by Fitch Ratings by 
reaffirmation or otherwise. 

[Signature page follows] 



IN WITNESS WHEREOF, the duly authorized representatives of the Parties each have
executed this Agreement, effective as of the date first above written.

BICE
as Seller

ALBURG LLC,

Name: Paul Prager
Title: President

THE CITY OF VERNON,
as Buyer

By:
Name: Eric T. Fresch
Title: City Administrator

[Signature Page to Power Purchase Tolling Agreement - Bicent (California) Malburg LLC]
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APPENDIX A 

OPERATING LIMITS 

Start-ups: 

Maximum:  Each CT is limited to one start per Calendar Day 

Start-up Notification Lead Time:  12 minutes for CT purge 

Startup Time: 

 Cold Startup from:  2 hours to emissions compliance 

 Hot Startup:  1 hour to emissions compliance 

Ramp Rate:  3 MW/min for CT 

Operations 

Heat Input:  520.62 mmBtu/hr HHV per each unit (CT and duct burner) 

Heat Input:  73.4 mmBtu/hr LHV per each duct burner 

MGS is limited to 330 mmscf per month per unit 

Minimum Dispatch Level: 

Minimum Dispatch Level: 95 MW 
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APPENDIX D 

FORM OF AVAILABILITY NOTICE 

 
Operating Day:    
 
Station:    Issued By:   
 
Unit:                        Issued At:   
 
Unit 100% Available No Restrictions:   
 
 
 

Hour Ending Available 
Capacity 

Temperature / RH Minimum Output Substitute Energy Comments 

 (MW)  (MW) (non AGC) YES/NO  

1:00      

2:00      

3:00      

4:00      

5:00      

6:00      

7:00      

8:00      

9:00      

10:00      

11:00      

12:00      

13:00      

14:00      

15:00      

16:00      

17:00      

18:00      

19:00      

20:00      

21:00      

22:00      

23:00      

0:00      

 
Comments:   
  
  



 

 
 LA\1845906.2 

APPENDIX E 

FORM OF DISPATCH NOTICE 

 
Operating Day:   
 
Station:  Issued By:   
 
Unit:                        Issued At:   
 

Hour Ending Scheduled Energy AGC Scheduled Regulation Up Regulation Down Spinning Reserve Non-Spinning 
Reserves 

Comments 

 (MW) YES/NO (MW) (MW) (MW) (MW)  

1:00        

2:00        

3:00        

4:00        

5:00        

6:00        

7:00        

8:00        

9:00        

10:00        

11:00        

12:00        

13:00        

14:00        

15:00        

16:00        

17:00        

18:00        

19:00        

20:00        

21:00        

22:00        

23:00        

0:00        

 
Comments:   
______________________________________________________________________________ 
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Prepared by: 
Suhag Patel, PE, IEM Vice President  
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1.0 Introduction 

1.1 Project Description 
Industrial Electric Machinery, LLC., (IEM) was engaged by Colorado Energy Management to conduct a 
review of Generator and Intertie protection for the Malburg Generating Station (MGS), located in 
Vernon, CA. The goal of this study is to identify which protective devices are utilized for generator 
protection, generator step-up transformer (GSU) protection, and intertie protection. Additionally, this 
study will review the existing settings to determine if they are suitable for the existing application. 
Lastly, this study will evaluate current maintenance practices and identify any deficiencies.  

1.2 Evaluation Scope  
The equipment covered within this study is limited to the following: 

1. Model QTY 3 generator units, QTY 3 GSU transformers, associated cabling and equipment 
utilizing Operational Technology Incorporated’s ETAP software.  

2. IEM will input relevant protective relay settings for generator, transformer, and intertie 
protection based on MGS supplied data.  

3. IEM will perform a coordination study to determine the suitability of the existing protection 
scheme. 

4. IEM will review all existing protection for compliance with the National Electric Code, IEEE Std. 
C37.102-2006, and IEEE Std. 242-2001. Any deficiencies or deviation from recommended 
practices from the above standard will be identified.  

 

Specifically, the protective relays included in this study are shown in Table 1 below: 

Table 1: Protective Relays Covered in this Study 

Protective Relays MGS #1 MGS #2 MGS #3 
ABB COMBIFLEX Relays  11-G1-MGS1 11-G1-GMS2 11-G1-MGS3 

SEL-300G Generator Protection Relay 
11-300G-
MGS1 

11-300G-
MGS2 

11-300G-
MGS3 

SEL-387 Current Differential Relay 11-387-MGS1 11-387-MGS2 11-387-MGS3 

SEL-311C Transmission Protection System  
11-311C-
MGS1 

11-311C-
MGS2 

11-311C-
MGS3 

SEL-451 Protection and Automation Relay 11-451-MGS1 11-451-MGS2 11-451-MGS3 
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2.0 Summary of Results 
The detailed analysis conducted in Sections 3, 4 and 5 support the conclusions outlined below:  

2.1 Suitability of Existing Protection Settings 
During the initial installation and commissioning of MGS 1, 2 and 3 the City of Vernon (COV) contracted 
with Power Engineers to perform a detailed review of the protective relay scheme employed at the MGS 
site (study attached as part of this review). Furthermore, Alstom provided detailed calculation and 
supporting documentation regarding the settings of the ABB Combiflex protective relay package. Upon 
reviewing all of the documentation associated with the protective relay schemes it is IEM’s conclusion 
that all protective relay settings are correct for the existing application.  

2.2 Maintenance of Existing Protection Systems 
MGS has consistently tested the ABB Combiflex protective relays during scheduled down periods, with 
the most recent occurring in 2013. Siemens was contracted to perform the testing and all devices were 
functional at the last test interval. However, records for the intertie protective relays (SEL 300G, 387, 
311C, and 451) indicate that testing has not taken place in over 6 years. Furthermore, discussion with 
the COV/ MGS personnel indicate that there is not a clear ownership of maintenance responsibilities for 
these protective relays. It is IEM’s opinion that the intertie SEL-300G, SEL-387, SEL-451, and SEL-311C 
should be under MGS and COV joint jurisdiction because these relays provide protection for the 
Generator Step Up (GSU) transformers and critical Generator backup protection functions.  Failure of 
these relays to operate properly can have serious negative impacts on the GSU transformers which are 
owned by MGS. Furthermore, these relays also provide protection for the COV 66kV circuit breakers, 
bus, and line up to the GSU terminals. Therefore both parties have a stake in ensuring these relays are 
functional.  

Additionally, the COV is unclear whether the existing protective relays are capable of tripping the MGS 
station offline (COV personnel indicate that test switches may have been opened in the past to prevent 
tripping with the current state unknown). IEM recommends performing relay testing and trip testing of 
the intertie protective relays at the next outage to determine the serviceability of these protective 
relays. The COV should have primary responsibility for testing this protection with MGS witnessing the 
testing.  

2.3 Other System Concerns and Protective Relay Scheme Concerns 
MGS has had a number of nuisance trips within the past two years. Upon an informal analysis of a few of 
these events, it is clear that MGS is heavily influenced by interruptions on the 6.9 kV system supplied by 
the COV. All of the critical MGS loads, compressors, blowers, etc. are driven directly off of the COV 6.9kV 
system.  Any impact to this system has the potential to severely effect MGS operations up to and 
including tripping generators offline. Closer coordination with MGS is required during COV operations 
that have a potential impact to the COV 6.9 kV system.  
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Additionally, the City of Vernon does not appear to incorporate synchronism check relays at the 66 kV 
circuit breaker level. This leaves MGS units vulnerable to out-of-phase closing due to inadvertent island 
formation by COV.  
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3.0 Protective Relay Analysis  

.  

Figure 1: Taken from IEEE C37.102-2006, Requirements for Combustion Turbine Generator.  
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3.1 Protection Requirements as Outlined in IEEE C37.102-2006 
The IEEE C37.102-2006 will be used as the basis for the required generator protective elements. Figure 1 
on the previous page shows the typical protection package requirements employed for a turbine 
generator.  

3.2 ETAP Analysis 
The City of Vernon provided IEM with a current Power System Model in ETAP that included MGS#1, #2, 
and #3 generating units. A short circuit analysis was performed to verify that the fault current values 
utilized to set the generator protection relays was still valid under current system conditions. The 
analysis showed that there was deviation from the design basis, however, nothing significant enough to 
warrant a protective relay setting change. The output of this short circuit study is included in Appendix B 
and the ETAP model used is included as part of this study.  

3.3 Existing Analysis 
Power Engineers and Alstom performed detailed and rigorous protective relay setting and calculation at 
the time MGS was built. The assumptions and analysis were well documented and have been reassessed 
against current standards for this study. The Power Engineers criteria is attached with this study while 
the Alstom analysis is referenced. The Alstom analysis is readily available in the MGS library.  

3.4 Analysis For This Study 
Section 4 analyzes the suitability in detail of the MGS Unit #1 and Unit #2 settings. These are lumped 
into one section because Unit #1 and #2 are sister units all the way through the GSU transformer.  

Section 5 analyzes the suitability in detail of the MGS Unit #3 settings. Although Unit #3 is similar to Unit 
#1 and #2, slight differences exist and are discussed.  
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4.0 MGS 1 & 2 Relay Setting Analysis 
As stated in the summary section, Power Engineers performed a very thorough analysis of the settings 
applied for the MGS relay protection scheme. As part of this study, the settings were again reviewed for 
accuracy and they were also compared to the settings in the field.  

4.1 Single Line with Protection for MGS #1 and #2 
For the following discussion please refer to drawing E-M4A-002-0.  

4.2 Overexcitation (Volts/Hz) Protection - 24 
Overexcitation occurs when the flux density in the machine exceeds its rating. Overexcitation can lead to 
severe overheating of transformers and generators causing damage and eventual insulation breakdown.  

Overexcitation protection is not provided by the Alstom ABB Combiflex protective relay package, 
however, a V/HZ limiter is included as part of the excitation package. The SEL-300G relay incorporates 
this function and is set as follows: 

Stage 1: 110% with 60 seconds delay.  

Stage 2: 118% with 6 seconds delay.  

The above settings are consistent with the IEEE C37.102-2006 guidelines.  

4.3 Reverse Power - 32 
Reverse Power, or anti-motoring protection is provided to protect the prime mover against damage. 
When the prime mover loses power (i.e. steam flow) and the generator is still connected to the grid, the 
generator will act as a motor, driving the prime mover. This condition can cause severe damage to the 
prime mover quite rapidly.  

Reverse Power protection is provided by the Alstom ABB Combiflex protective relay package as well as 
the SEL-300G protective relay.  

Reverse Power setting is 400 kW for 15 seconds. These settings are based on the manufacturer’s 
recommendations.  

The above settings are consistent with the IEEE C37.102-2006 guidelines.  

4.4 Loss of Excitation - 40 
Loss of Excitation occurs when the field supplied to the generator rotor is removed, but the generator 
continues to run. In this case, the synchronous generator will act as an induction generator. During 
these conditions, the generator stator winding can overheat causing severe damage to the machine.  

Loss of Excitation protection is provided by the Alstom ABB Combiflex protective relay package as well 
as the SEL-300G protective relay.  
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Loss of Excitation is provided by the ABB Combiflex relays utilizing a directional overcurrent based 
method. The IEEE C37.102-2006 standard does not discuss the use of this method for loss of field 
protection. However, the Alstom design documents cover this method and provide adequate protection 
for the machines.  

The SEL-300G uses the more common dual zone mho distance method for loss of excitation protection.  

Zone 1 diameter set for 1.0 times the machines base impedance with an offset equal to half of the 
machine’s direct-axis transient reactance (X’d / 2). Time delay =  5 cycles.  

Zone 2 diameter is set for 1.0 times the machine’s direct axis synchronous reactance (Xd/2) with an 
offset equal to half of the machine’s direct-axis transient reactance (X’d / 2). Time delay = 30 cycles. 

Both Zone 1 and 2 are supervised by a loss of potential element to ensure the element only operates 
when operating voltage is present.  

The settings utilized are within the IEEE C37.102-2006 standard guidelines.   

4.5 Negative Sequence Current -46 
Negative Sequence Overcurrent protection, or unbalance current protection, is provided to protect the 
generator against unbalanced currents. Unbalanced currents can be caused due to unbalanced loads, 
open phase conductors, or unbalanced system faults. If the generator is subjected to prolonged 
unbalance currents, the generator rotor can overheat causing severe damage.  

Negative Sequence protection is provided by the Alstom ABB Combiflex protective relay package as well 
as the SEL-300G protective relay.  

The pickup value of the element is set at 10% which matches the machine rating. The permissible I2T is 
equal to 40, which is provided by the manufacturer. The SEL-300G and Combiflex relays are set with 
matching settings.  

The Negative Sequence Element conforms to IEEE C37.102-2006 standard guidelines.   

4.6 Under/Overvoltage - 27/59 
Overvoltage conditions beyond the machine design rating can cause insulation failure and subsequent 
short circuit damage. Undervoltage conditions can cause the machine to overheat.  

Under/Overvoltage protection is provided by the Alstom ABB Combiflex protective relay package as well 
as the SEL-300G protective relay.  

The Undervoltage element is set to operate at 80% of the generator rating at a 3 second time delay.  

The Overvoltage element is set to operate at 110% of the generator rating at a 3 second time delay. 

The Under/Overvoltage Elements conforms to IEEE C37.102-2006 standard 
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4.7 Stator Ground Fault Detection – 64G 
Stator ground faults can cause damaging currents within the stator winding. Short circuits in the last 5% 
of the stator winding are very difficult to detect and require specialized algorithms to detect. These 
algorithms are commonly referred to as 100% stator ground fault protection.  

95% Ground Fault Detection is provided by Alstom ABB Combiflex protective relay package as well as 
the SEL-300G protective relay.  

The pickup value is set at 6.0 Volts Secondary with a 1.0 second time delay. These settings are based on 
the manufacturer’s recommendations and conform to the IEEE C37.102-2006 standard. 

100% Ground Fault Detection is provided by the SEL-300G relay.  

4.8 Over/Under Frequency Protection – 81O/U 
Prolonged machine operation at off-nominal frequency can damage the machine, particularly 
underfrequency operation. Furthermore, the Western Electric Coordinating Council (WECC) sets 
guidelines for machine operation during off-nominal frequency events.  

The ABB Combiflex relays and SEL-300G relays provide frequency protection. The frequency protection 
is set in accordance to WECC guidelines below: 

 

These settings are based on the manufacturer’s recommendations and conform to the IEEE C37.102-
2006 standard. 

4.9 Machine Differential – 87G 
In the event of a short circuit within the generator fast detection of the fault is imperative to reduce 
damage to the generator. Generator Differential protection detects and isolates faults extremely rapidly.  

The ABB Combiflex relays and SEL-300G relays provide differential protection, however, with different 
zones. The SEL-300G provides differential protection from the Generator Neutral windings up through 
the GSU transformer high side bushings. The ABB Combiflex relays provide generator differential only.  

All differential protection settings conform to the IEEE C37.102-2006 standard. 

4.10 Transformer Differential – 87T 
In the event of a short circuit within the transformer fast detection of the fault is imperative to reduce 
damage to the generator. Transformer Differential protection detects and isolates faults extremely 
rapidly.  
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Only the SEL-300G and SEL-387 relay provide transformer differential protection..  

All differential protection settings conform to the IEEE C37.102-2006 standard. 

4.11 Backup Phase Overcurrent – 51V/C & 21 
In the event of a short circuit within the generator fast detection of the fault is imperative to reduce 
damage to the generator. In addition to differential protection, voltage controlled overcurrent provides 
backup fault detection, although it operates less rapidly then differential protection. Additionally, phase 
distance protection can be utilized to provide backup fault protection.  

Only the ABB Combiflex relays provide 51V/C protection.  

Only the SEL-300G relay provides 21 protection.  

Distance Zone 1 is set to reach through 80% of the GSU transformer with a 15 cycle delay.  

Distance Zone 2 is set to reach past the first remote substation in the event that a transmission line fails 
to clear a fault. In this case the reach for zone 2 is set at 135% of the first remote circuit breaker with a 
120 cycle delay.  

Loss of Potential elements supervises the 21 element.  

All 51V/C and 21 settings conform to the IEEE C37.102-2006 standard. 

4.12 Inadvertent Energization 50/27 
In the event the generator becomes energized while offline (operator error, breaker flashover, etc.) the 
generator will accelerate like an induction motor. This is extremely damaging and can result in total loss 
of the machine. Although unlikely with MGS’s system configuration, inadvertent energization protection 
is still recommended.   

Only the SEL-300G provides Inadvertent Energization protection.  

All 50/27 settings conform to the IEEE C37.102-2006 standard. 

4.13 SEL-311C and SEL-451 Relays 
Although the SEL-311C and SEL-451 relays were included as part of this study, the function they serve is 
to protect the 66 kV Circuit breakers, line, and bus up to the GSU transformers. The settings of the 
backup overcurrent elements are sufficient to provide this protection. Furthermore, the SEL-387 
transformer differential zone extends to the 66 kV Bus Side bushings providing primary fault protection 
within this zone.  
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5.0 MGS 3 Relay Setting Analysis 
As stated in the summary section, Power Engineers performed a very thorough analysis of the settings 
applied for the MGS relay protection scheme. As part of this study, the settings were again reviewed for 
accuracy and they were also compared to the settings in the field.  

5.1 Single Line with Protection for MGS #3 
For the following discussion please refer to drawing E-M4A-014-0.  

5.2 Overexcitation (Volts/Hz) Protection - 24 
Overexcitation occurs when the flux density in the machine exceeds its rating. Overexcitation can lead to 
severe overheating of transformers and generators causing damage and eventual insulation breakdown.  

Overexcitation protection is not provided by the Alstom ABB Combiflex protective relay package, 
however, a V/HZ limiter is included as part of the excitation package. The SEL-300G relay incorporates 
this function and is set as follows: 

Stage 1: 110% with 60 seconds delay.  

Stage 2: 118% with 6 seconds delay.  

The above settings are consistent with the IEEE C37.102-2006 guidelines.  

5.3 Reverse Power - 32 
Reverse Power, or anti-motoring protection is provided to protect the prime mover against damage. 
When the prime mover loses power (i.e. steam flow) and the generator is still connected to the grid, the 
generator will act as a motor, driving the prime mover. This condition can cause severe damage to the 
prime mover quite rapidly.  

Reverse Power protection is provided by the Alstom ABB Combiflex protective relay package as well as 
the SEL-300G protective relay.  

Reverse Power setting is 309 kW for 16 seconds. These settings are based on the manufacturer’s 
recommendations.  

The above settings are consistent with the IEEE C37.102-2006 guidelines.  

5.4 Loss of Excitation - 40 
Loss of Excitation occurs when the field supplied to the generator rotor is removed, but the generator 
continues to run. In this case, the synchronous generator will act as an induction generator. During 
these conditions, the generator stator winding can overheat causing severe damage to the machine.  

Loss of Excitation protection is provided by the Alstom ABB Combiflex protective relay package as well 
as the SEL-300G protective relay.  
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Loss of Excitation is provided by the ABB Combiflex relays utilizing a directional overcurrent based 
method. The IEEE C37.102-2006 standard does not discuss the use of this method for loss of field 
protection. However, the Alstom design documents cover this method and provide adequate protection 
for the machines.  

The SEL-300G uses the more common dual zone mho distance method for loss of excitation protection.  

Zone 1 diameter set for 1.0 times the machines base impedance with an offset equal to half of the 
machine’s direct-axis transient reactance (X’d / 2). Time delay =  5 cycles.  

Zone 2 diameter is set for 1.0 times the machine’s direct axis synchronous reactance (Xd/2) with an 
offset equal to half of the machine’s direct-axis transient reactance (X’d / 2). Time delay = 30 cycles. 

Both Zone 1 and 2 are supervised by a loss of potential element to ensure the element only operates 
when operating voltage is present.  

The settings utilized are within the IEEE C37.102-2006 standard guidelines.   

5.5 Negative Sequence Current -46 
Negative Sequence Overcurrent protection, or unbalance current protection, is provided to protect the 
generator against unbalanced currents. Unbalanced currents can be caused due to unbalanced loads, 
open phase conductors, or unbalanced system faults. If the generator is subjected to prolonged 
unbalance currents, the generator rotor can overheat causing severe damage.  

Negative Sequence protection is provided by the Alstom ABB Combiflex protective relay package as well 
as the SEL-300G protective relay.  

The pickup value of the element is set at 10% which matches the machine rating. The permissible I2T is 
equal to 40, which is provided by the manufacturer. The SEL-300G and Combiflex relays are set with 
matching settings.  

The Negative Sequence Element conforms to IEEE C37.102-2006 standard guidelines.   

5.6 Under/Overvoltage - 27/59 
Overvoltage conditions beyond the machine design rating can cause insulation failure and subsequent 
short circuit damage. Undervoltage conditions can cause the machine to overheat.  

Under/Overvoltage protection is provided by the Alstom ABB Combiflex protective relay package as well 
as the SEL-300G protective relay.  

The Undervoltage element is set to operate at 80% of the generator rating at a 3 second time delay.  

The Overvoltage element is set to operate at 110% of the generator rating at a 3 second time delay. 

The Under/Overvoltage Elements conforms to IEEE C37.102-2006 standard 



 

Page 15 of 21 

Malburg Generating Station 
Generator Protection Setting Review 
 

5.7 Stator Ground Fault Detection – 64G 
Stator ground faults can cause damaging currents within the stator winding. Short circuits in the last 5% 
of the stator winding are very difficult to detect and require specialized algorithms to detect. These 
algorithms are commonly referred to as 100% stator ground fault protection.  

95% Ground Fault Detection is provided by Alstom ABB Combiflex protective relay package as well as 
the SEL-300G protective relay.  

The pickup value is set at 6.0 Volts Secondary with a 2.0 second time delay. These settings are based on 
the manufacturer’s recommendations and conform to the IEEE C37.102-2006 standard. 

100% Ground Fault Detection is provided by the SEL-300G relay.  

5.8 Over/Under Frequency Protection – 81O/U 
Prolonged machine operation at off-nominal frequency can damage the machine, particularly 
underfrequency operation. Furthermore, the Western Electric Coordinating Council (WECC) sets 
guidelines for machine operation during off-nominal frequency events.  

The ABB Combiflex relays and SEL-300G relays provide frequency protection. The frequency protection 
is set in accordance to WECC guidelines below: 

 

These settings are based on the manufacturer’s recommendations and conform to the IEEE C37.102-
2006 standard. 

5.9 Machine Differential – 87G 
In the event of a short circuit within the generator fast detection of the fault is imperative to reduce 
damage to the generator. Generator Differential protection detects and isolates faults extremely rapidly.  

The ABB Combiflex relays and SEL-300G relays provide differential protection, however, with different 
zones. The SEL-300G provides differential protection from the Generator Neutral windings up through 
the GSU transformer high side bushings. The ABB Combiflex relays provide generator differential only.  

All differential protection settings conform to the IEEE C37.102-2006 standard. 

5.10 Transformer Differential – 87T 
In the event of a short circuit within the transformer fast detection of the fault is imperative to reduce 
damage to the generator. Transformer Differential protection detects and isolates faults extremely 
rapidly.  
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Only the SEL-300G and SEL-387 relay provide transformer differential protection..  

All differential protection settings conform to the IEEE C37.102-2006 standard. 

5.11 Backup Phase Overcurrent – 51V/C & 21 
In the event of a short circuit within the generator fast detection of the fault is imperative to reduce 
damage to the generator. In addition to differential protection, voltage controlled overcurrent provides 
backup fault detection, although it operates less rapidly then differential protection. Additionally, phase 
distance protection can be utilized to provide backup fault protection.  

Only the ABB Combiflex relays provide 51V/C protection.  

Only the SEL-300G relay provides 21 protection.  

Distance Zone 1 is set to reach through 80% of the GSU transformer with a 15 cycle delay.  

Distance Zone 2 is set to reach past the first remote substation in the event that a transmission line fails 
to clear a fault. In this case the reach for zone 2 is set at 135% of the first remote circuit breaker with a 
120 cycle delay.  

Loss of Potential elements supervise the 21 element.  

All 51V/C and 21 settings conform to the IEEE C37.102-2006 standard. 

5.12 Inadvertent Energization 50/27 
In the event the generator becomes energized while offline (operator error, breaker flashover, etc.) the 
generator will accelerate like an induction motor. This is extremely damaging and can result in total loss 
of the machine. Although unlikely with MGS’s system configuration, inadvertent energization protection 
is still recommended.   

Only the SEL-300G provides Inadvertent Energization protection.  

All 50/27 settings conform to the IEEE C37.102-2006 standard. 

5.13 SEL-311C and SEL-451 Relays 
Although the SEL-311C and SEL-451 relays were included as part of this study, the function they serve is 
to protect the 66 kV Circuit breakers, line, and bus up to the GSU transformers. The settings of the 
backup overcurrent elements are sufficient to provide this protection. Furthermore, the SEL-387 
transformer differential zone extends to the 66 kV Bus Side bushings providing primary fault protection 
within this zone.  
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Appendix A: Drawings and Documents Used as Reference 
A significant number of drawings, previous study reports, and documents were utilized as reference in 
the compilation of this report. Only drawings and documents that were obtained from the City of 
Vernon are included with this report. All other documents are readily available at MGS which is why 
they are not included as part of this package. 

Drawings and Documents from MGS: 

Settings Lists for Generator Protection Unit 1, 2 and 3. Included in Alstom Generator Relay Protection 
Manuals.  

Malburg Generating Station One Line Diagrams, Drawing Number E1-E9.  

Drawings and Documents from City of Vernon (Copies Included): 

Relaying and Metering Single Line Diagram MGS #1&2: E-M4A-002-0 

Relaying and Metering Single Line Diagram MGS #3: E-M4A-014-2 

AC Current Elementary Diagram MGS #1: E-M4E-003-1 

AC Current Elementary Diagram MGS #2: E-M4E-004-1 

AC Current Elementary Diagram MGS #3: E-M4E-005-1 

Relay Wiring Diagram MGS #1: E-V5W-105-1 

Relay Wiring Diagram MGS #2: E-V5W-106-1 

Relay Wiring Diagram MGS #3: E-V5W-107-1 

Power Engineers Protection Criteria Document 

Power Engineers Relay Settings Calculations 

Power Engineers Neutral Grounding Design Documents 

MGS #1,2, and 3 Relay Protection Settings – “Malburg Gen Station Relays.rdb” 

City of Vernon ETAP Model – “2014 66kV Models” 
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Appendix B: ETAP Short Circuit Results 
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1.0 Introduction 

1.1 Project Description 
Industrial Electric Machinery, LLC., (IEM) was engaged by Colorado Energy Management to conduct an 
assessment of Generator and Intertie protection for the Malburg Generating Station (MGS), located in 
Vernon, CA. The goal of this assessment was to compare the existing protection scheme to the original 
design basis of the protection scheme as outlined in the “Protective Relaying Criteria” by Power 
Engineers, Inc. dated 4-06-2005. 

1.2 Evaluation Scope  
IEM performed secondary injection testing on each of the SEL protective relays for MGS 1, 2, and 3. 
During this stage, each relay element that was enabled was tested. As each element was tested it was 
compared against the “Protective Relaying Criteria” document to ensure the settings were appropriate 
and/or enabled per this document. Furthermore, all trip and output contact logic was compared against 
the “Protective Relaying Criteria” document. Lastly, each individual output contact was operated 
individually for every relay to determine if the intended function occurred. Section 2.0 contains the 
results, in a tabular form, of each of these comparisons. The attachment titled “IEM - Malburg -COV 
Generator Intertie Protection Testing Results April 2015.pdf” contains the detailed testing of each 
protective element. The attachment “Malburg Gen Station Relays April 2015.rdb” contains the SEL 
electronic setting files for each relay.  

2.0 Summary of Results 
Significant deviations from the “Protection Criteria Document” exist. In my opinion, changes are of 
sufficient magnitude that the original protection scheme design basis is compromised. For example, 
breaker failure protection is called for by the Engineer on Record for the original design, but not 
implemented in the existing scheme. Additionally, the SEL-300G generator backup protection relay, in its 
current state, provides no protection. Furthermore, none of the lockout relays specified by the 
“Protection Criteria Document” exist. Although adequate transformer protection and intertie protection 
exist to some extent, there is a significant deviation from the original design criteria. A thorough 
assessment of the current protection system utilized should be performed to ensure that both the City 
of Vernon system and Malburg Generating Station are adequately protected. This in my opinion, is 
necessary due to the significant deviation from the original design basis.  

Sections 2.1, 2.2, 2.3, and 2.4 provide detailed comparisons of the existing scheme and its deviation 
from the original design criteria.  
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2.1 Comparison of Lockout Relays, Trip Design, and Relay Inputs to 
“Protection Criteria Document” 
The “Protection Criteria Document” References the following lockout relays and functions for MGS #1, 
#2, and #3 for each unit; 86G, 86BF52G, 86BFN, 86BFS, 94U. None of these lockout relays exist physically 
in the field. Instead, desired tripping function for some relays is incorporated into the SEL protective 
relays. Other functions, such as 86BFN and 86BFS, which were designed to open all north or south bus 
breakers on the City of Vernon (COV) 69 kV system in the event of a breaker failure situation, are 
omitted entirely.  Table 1, 2, and 3 show the actual tripping functions for each SEL protective relay. 
Additionally, all SEL-300G tripping functions have been defeated by the use of the test switches, see 
Picture 1, 2, and 3, showing open test switch positions. Lastly, the SEL-300G relay should be capable of 
sending a shutdown signal directly to the Generator Control System. Due to time limitations for the 
outage window, it was not possible to determine if the shutdown signal actually went to the Alstom 
Control System. Further investigation will be required at a future outage to determine if this 
functionality exists as designed.  

Table 1: MGS Unit 1 Trip Result Table 

 

 

 

 

Relay
Function Worked? Function Worked? Function Worked? Function Worked? Function Worked? Function Worked? Function Worked?

SEL-300G

Trips 94U 
LOR

TRIPS 
MGS1-

52G

Trips 86U 
LOR

Contact 
wired 

and 
mapped 
to trip, 
Could 

not 
identify 
function

Trips MGS1-
52G

Contact 
wired 
and 

mapped 
always 

on. Could 
not 

identify 
function

To Alstom 
shutdown 

circuit

Contact 
wired 

and 
mapped 
to trip, 
Could 

not 
identify 
function

Trips 86G 
LOR

TRIPS CB-
69

Trips 
86BF52G

TRIPS CB-
70

Not Used

Contact 
wired 
and 

mapped 
always 

on. Could 
not 

identify 
function

SEL-387

Trips 94U 
LOR

TRIPS CB-
70

Trips 86U 
LOR

TRIPS CB-
69

Not Used
TRIPS 
MGS1-

52G
Not Used Trip Not Used Trip Not Used IN101 Not Used IN102

SEL-311C
Trips 94U 

LOR
TRIPS CB-

70
Trips 86U 

LOR
TRIPS CB-

69
Not Used Not Used Not Used Not Used Not Used

SEL-451
Trips 94U 

LOR
TRIPS CB-

70
Trips 86U 

LOR
TRIPS CB-

69
Trips 86BFN 

LOR
CLOSES 
CB-70

Trips 86BFS 
LOR

CLOSES 
CB-69

Not Used Not Used Not Used

Out106 Out107Out101 Out102 Out103 Out104 Out105

Relay
Function Worked? Function Worked? Function Worked? Function Worked? Function Worked? Function Worked?

SEL-300G

MGS1-
52G 52A

MGS1-
52G BFI

BKR FAIL 
Not Used

52G TCM
Fire 

Suprsn 
Trip

NOT 
USED

Not Used Not Used

SEL-387

CB-69 
52A

CB-70 
52A

MGS1-
52G 52A

86U 
Status

SUDDEN 
PRES.

94U 
Status

NOT 
USED

Not Used
Winding 

Temp 
Trip

SEL-311C
CB-69 
52A

CB-70 
52A

MGS1-
52G 52A

86U 
Status

NOT 
USED

94U 
Status

NOT 
USED

Not Used

SEL-451
CB-69 BFI

BKR FAIL 
Not Used

CB-70 BFI
BKR FAIL 
Not Used

CB-69 
52A

CB-70 
52A

94U 
Status

NOT 
USED

86U 
Status

NOT 
USED

In101 In103 In104 In105 In106In102
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Table 2: MGS Unit 2 Trip Result Table 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

Relay
Function Worked? Function Worked? Function Worked? Function Worked? Function Worked? Function Worked? Function Worked?

SEL-300G

Trips 94U 
LOR

TRIPS 
MGS2-

52G

Trips 86U 
LOR

Contact 
wired 

and 
mapped 
to trip, 
Could 

not 
identify 
function

Trips 
MGS2-

52G

Contact 
wired 
and 

mapped 
always 

on. Could 
not 

identify 
function

To 
Alstom 

shutdow
n circuit

Contact 
wired 

and 
mapped 
to trip, 
Could 

not 
identify 
function

Trips 86G 
LOR

Does Not 
TRIP CB-

67 as 
Expected

Trips 
86BF52G

TRIPS CB-
68

Not Used

Contact 
wired 
and 

mapped 
always 

on. Could 
not 

identify 
function

SEL-387

Trips 94U 
LOR

TRIPS CB-
68

Trips 86U 
LOR

TRIPS CB-
67

Not Used
TRIPS 
MGS2-

52G
Not Used

mapped 
to trip

Not Used
mapped 

to trip
Not Used IN101 Not Used IN102

SEL-311C
Trips 94U 

LOR
TRIPS CB-

68
Trips 86U 

LOR
TRIPS CB-

67
Not Used Not Used Not Used Not Used Not Used

SEL-451

Trips 94U 
LOR

TRIPS CB-
68

Trips 86U 
LOR

TRIPS CB-
67

Trips 
86BFN 

LOR

CLOSES 
CB-68

Trips 
86BFS 
LOR

CLOSES 
CB-67

Not Used Not Used Not Used

86G --> Trips MGS2-52G and Alstom Generator Shutdown (Trip MGS2-52G, MGS2-41, and MGS2-PM) WORKED AS DESIGNED
86U --> Trips CB-67, CB-68, MGS2-52G, Alstom Generator Shutdown DID NOT WORK AS DESIGNED
86BF52G --> Trips CB-67, CB-68, MGS2-52G, Alstom Generator Shutdown ACTUAL FUNCTIONALITY
86BFN --> Trips 86BN North Bus Relay Stripping all North Bus Breakers
86BFS--> Trips 86BS South Bus Relay Stripping All North Bus Breakers
94U --> Trips CB-67, CB-68, Trips MGS-52G, ALSTOM Generator Shutdown
CB-68 = North
CB-67 = South

FUNCTIONALITY THAT SHOULD 
EXISTBUT DOESN'T

Out101 Out102 Out103 Out104 Out105 Out106 Out107

WIRED/MAPPED BUT CANT 
FIGURE OUT

Relay
Function Worked? Function Worked? Function Worked? Function Worked? Function Worked? Function Worked?

SEL-300G
MGS2-

52G 52A
MGS2-
52G BFI

BKR FAIL 
Not Used

52G TCM
Fire 

Suprsn 
Trip

NOT 
USED

Not Used Not Used

SEL-387

CB-67 
52A

CB-68 
52A

MGS2-
52G 52A

86U 
Status

SUDDEN 
PRES.

94U 
Status

NOT 
USED

Not Used
Winding 

Temp 
Trip

SEL-311C
CB-67 
52A

CB-68 
52A

MGS2-
52G 52A

86U 
Status

NOT 
USED

94U 
Status

NOT 
USED

Not Used

SEL-451
CB-67 BFI

BKR FAIL 
Not Used

CB-68 BFI
BKR FAIL 
Not Used

CB-67 
52A

CB-68 
52A

94U 
Status

NOT 
USED

86U 
Status

NOT 
USED

In106In104 In105In101 In102 In103
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Table 3: MGS Unit 3 Trip Result Table 

 

 

 

 

 

 

 

 

Relay
Function Worked? Function Worked? Function Worked? Function Worked? Function Worked? Function Worked? Function Worked?

SEL-300G

Trips 94U 
LOR

TRIPS 
MGS3-

52G

Trips 86U 
LOR

Contact 
wired 

and 
mapped 
to trip, 
Could 

not 
identify 
function

Trips 
MGS3-

52G

Contact 
wired 
and 

mapped 
always 

on. Could 
not 

identify 
function

To 
Alstom 

shutdow
n circuit

Contact 
wired 

and 
mapped 
to trip, 
Could 

not 
identify 
function

Trips 86G 
LOR

TRIPS CB-
61

Trips 
86BF52G

TRIPS CB-
62

Not Used

Contact 
wired 
and 

mapped 
always 

on. Could 
not 

identify 
function

SEL-387

Trips 94U 
LOR

TRIPS CB-
62

Trips 86U 
LOR

TRIPS CB-
61

Not Used
TRIPS 
MGS3-

52G
Not Used Trip Not Used Trip Not Used IN101 Not Used IN102

SEL-311C
Trips 94U 

LOR
TRIPS CB-

62
Trips 86U 

LOR
TRIPS CB-

61
Not Used Not Used Not Used Not Used Not Used

SEL-451

Trips 94U 
LOR

TRIPS CB-
62

Trips 86U 
LOR

TRIPS CB-
61

Trips 
86BFN 

LOR

CLOSES 
CB-62

Trips 
86BFS 
LOR

CLOSES 
CB-61

Not Used Not Used Not Used

86G --> Trips MGS3-52G and Alstom Generator Shutdown (Trip MGS3-52G, MGS3-41, and MGS3-PM) WORKED AS DESIGNED
86U --> Trips CB-61, CB-62, MGS3-52G, Alstom Generator Shutdown DID NOT WORK AS DESIGNED
86BF52G --> Trips CB-61, CB-62, MGS3-52G, Alstom Generator Shutdown ACTUAL FUNCTIONALITY
86BFN --> Trips 86BN North Bus Relay Stripping all North Bus Breakers
86BFS--> Trips 86BS South Bus Relay Stripping All North Bus Breakers
94U --> Trips CB-61, CB-62, Trips MGS-52G, ALSTOM Generator Shutdown
CB-62 = North
CB-61 = South

Out106 Out107Out101 Out102 Out103 Out104 Out105

WIRED/MAPPED, FURTHER 
INVESTIGATION REQUIRED

Relay
Function Worked? Function Worked? Function Worked? Function Worked? Function Worked? Function Worked?

SEL-300G

MGS3-
52G 52A

MGS3-
52G BFI

BKR FAIL 
Not Used

52G TCM
Fire 

Suprsn 
Trip

NOT 
USED

Not Used Not Used

SEL-387

CB-61 
52A

CB-62 
52A

MGS3-
52G 52A

86U 
Status

SUDDEN 
PRES. 
TRIP

94U 
Status

NOT 
USED

Not Used
WINDING 

TEMP 
TRIP

SEL-311C
CB-61 
52A

CB-62 
52A

MGS3-
52G 52A

86U 
Status

NOT 
USED

94U 
Status

NOT 
USED

Not Used

SEL-451
CB-61 BFI

BKR FAIL 
Not Used

CB-62 BFI
BKR FAIL 
Not Used

CB-61 
52A

CB-62 
52A

94U 
Status

NOT 
USED

86U 
Status

NOT 
USED

In104 In105 In106In101 In102 In103
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Picture 1: MGS Unit 1 Trip Cutout Knife Switch Configuration 

 

Picture 2: MGS Unit 2 Trip Cutout Knife Switch Configuration
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Picture 3: MGS Unit 3 Trip Cutout Knife Switch Configuration 

 

 

2.2 Comparison of Enabled Protection Functions to “Protection Criteria 
Document” 
In addition to the physical trip testing, all protective relays were tested using a secondary injection test 
set, the test results are included with this report in the file titled,  “IEM - Malburg -COV Generator 
Intertie Protection Testing Results April 2015.pdf”. During the testing, relay settings were captured from 
each of the SEL relays for MGS Unit 1, 2, and 3. The settings are stored electronically and provided with 
this report in the file, “Malburg Gen Station Relays April 2015.rdb”. Each of the actual relay settings files 
were compared to the “Protection Criteria Document” to determine if the designed functionality existed 
within each of the relays. As found in the previous section, significant deviations from the design basis 
were present. Tables 4, 5, 6, and 7 show a summary of the differences found.  
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Table 4: MGS Unit 1,2, and 3 SEL-300G Field Settings Vs. Design Criteria 

 

Table 5: MGS Unit 1,2, and 3 SEL-387 Field Settings Vs. Design Criteria 

 

Table 6: MGS Unit 1,2, and 3 SEL-311C Field Settings Vs. Design Criteria 

 

Table 7: MGS Unit 1,2, and 3 SEL-451 Field Settings Vs. Design Criteria 

 

2.3 Evaluation of Test Results and Physical Condition of Protective Relays 
 All SEL protective relays were tested using a secondary injection test set. All relays were found to be 
completely functional and all enabled elements performed within specification. From a functional and 
hardware standpoint all relays were within specification and tolerances. Again, detailed test results can 
be found in “IEM - Malburg -COV Generator Intertie Protection Testing Results April 2015.pdf” 

2.4 Summary  
The detailed comparison’s performed in Table 1-7 show that a significant amount of the originally 
designed functionality is not present in the existing protection scheme. A thorough evaluation should be 
conducted to ensure all equipment is protected sufficiently and within industry standard guidelines.  

Protection Trips From Original Design Vs. As Found
21P1 21P2 24C 32P1 40Z1 40Z2 46Q2 50/51 27/59 64G1 64G2 OOST (78) 81O/U 87U/R 50/62BF

MGS1 SEL-300G YES YES YES YES YES YES YES NO YES YES NO NO NO YES NO
MGS2 SEL-300G YES YES YES YES YES YES YES NO YES YES NO NO NO YES NO
MGS3 SEL-300G YES YES YES YES YES YES YES NO YES NO NO NO NO YES NO
YES = Function Enabled in Design and in Field
NO= Function Enabled in Design, but not in Field

87 87REF 51PC1
MGS1 SEL-387 YES NO NO
MGS2 SEL-387 YES NO NO
MGS3 SEL-387 YES NO NO
YES = Function Enabled in Design and in Field
NO= Function Enabled in Design, but not in Field

Protection Trips From Original 
Design Vs. As Found

50P 51P
MGS1 SEL-311C YES YES
MGS2 SEL-311C YES YES
MGS3 SEL-311C YES YES

NO= Function Enabled in Design, but not in Field

Protection Trips From Original 
Design Vs. As Found

YES = Function Enabled in Design and in Field

50P1 51S1 CB-69 BF50/62BF
MGS1 SEL-451 YES YES NO
MGS2 SEL-451 YES YES NO
MGS3 SEL-451 YES YES NO

Protection Trips From Original Design 
Vs. As Found

YES = Function Enabled in Design and in Field
NO= Function Enabled in Design, but not in Field
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Appendix A: Drawings and Documents Used as Reference 
A significant number of drawings, previous study reports, and documents were utilized as reference in 
the compilation of this report. Only drawings and documents that were obtained from the City of 
Vernon are included with this report. All other documents are readily available at MGS which is why 
they are not included as part of this package. 

Drawings and Documents from MGS: 

Malburg Generating Station One Line Diagrams, Drawing Number E1-E9.  

Drawings and Documents from City of Vernon (Copies Included): 

Relaying and Metering Single Line Diagram MGS #1&2: E-M4A-002-0 

Relaying and Metering Single Line Diagram MGS #3: E-M4A-014-2 

AC Current Elementary Diagram MGS #1: E-M4E-003-1 

AC Current Elementary Diagram MGS #2: E-M4E-004-1 

AC Current Elementary Diagram MGS #3: E-M4E-005-1 

Relay Wiring Diagram MGS #1: E-V5W-105-1 

Relay Wiring Diagram MGS #2: E-V5W-106-1 

Relay Wiring Diagram MGS #3: E-V5W-107-1 

Power Engineers Protection Criteria Document 

Power Engineers Relay Settings Calculations 

Power Engineers Neutral Grounding Design Documents 
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( 

( 

Kerri Langlais 

From: 
Sent: 
To: 

Matt Richards <mrichards@heorotpower.com> 
Friday, November 02, 2018 12:01 PM 
Rich Olsen; Kerri Langlais 

Subject: Fwd: MGS Outage Notification Update 
Attachments: imageOOl.jpg; A TTOOOOl.htm; image001Jpg; A TT00002.htm; Malburg 24 month 

Scheduled Outages- June 2018.pdf; ATT00003.htm 

Original sent March 28th, revised Sent June 28th to include additional days for gearbox. 

Correspondence below, with Peter/COV approval. 

-Matt Richards 

Begin forwarded message: 

From: Matt Richards <mrichards@heorotpower.com> 
Date: August 3, 2018 at 7:57:39 AM PDT 
To: Jim Nolan <JNOLAN@heorotpower.com>, Paul Prager <pprager@heorotpower.com> 
Subject: Fwd: MGS Outage Notification Update 

FYI 

-Matt Richards 

Begin forwarded message: 

From: "Hervish, Peter" <PHervish@ci.vernon.ca .us> 
Date: August 3, 2018 at 6:25:36 AM PDT 
To: "Matt Richards (mrichards@heorotpower.com)" <mrichards@heorotpower.com> 
Cc: "Sharifzadeh, Shawn" <SSharif@ci.vernon.ca.us>, Rich Olsen 
<rolsen@heorotpower.com>, "Fandino, Carlos" <CFandino@ci.vernon.ca.us>, 'Kerri 
Langlais' <munzert@beowulfenergy.com>, lan Everts <ieverts@coloradoenergy.com> 
Subject: FW: MGS Outage Notification Update 

Matt, we have reviewed your MGS Outage Notification Update 
request Dated June 28th, 2018 and based on our Operations 
requirements and the conversation regarding days available for 
outages the two of us had recently you are approved to proceed with 
the Plan. 

Of course we request any unforeseen updates which my pertain to 
Siemens patts/staffing issues and subsequent possible 
scheduling modification as soon as you have that knowledge 
available and we will work with you together to effect successful 
outages, repair of the STG and subsequent 2019 outages. 
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( 

( 

Peter 

From: Fandino, Carlos 
Sent: Wednesday, July 18, 2018 6:17PM 
To: Hervish, Peter <PHervish@ci.vernon.ca.us> 
Subject: FW: MGS Outage Notification Update 
Importance: High 

Peter please handle 

-------- Original message --------
From: Matt Richards <mrichards@heorotpower.com> 
Date: 6/28/18 9:37AM (GMT-08:00) 
To: "Nguyen, Kelly" <knguyen@ci.vernon.ca.us> 
Cc: "Sharifzadeh, Shawn" <SSharif@ci.vernon.ca.us>, Rich Olsen 
<rolsen@heorotpower.corn>, "KetTi Langlais 
(munzeti@beowulfenergy.com)" <munzert@beowulfenergy.com>, Ian 
Everts <ieverts@heorotpower.com> 
Subject: MGS Outage Notification Update 

Attached is the Malburg Generating Station outage notification, which we have 
revised to reflect the time needed to perform the STG gearbox maintenance 
activities, and to accommodate expected delivery of parts. 

Thank You, 

This email and its attachments are intended only for the personal and confidential use of the designated recipient(s) 
named above. If you are not a designated recipient of this email, you may not rely on, duplicate or redistribute this email 
(and any attachments) by any means. You must immediately delete it and notify the sender that you have received it in 
error. This email is for informational purposes only, and may not be considered (i) an offer, or solicitation of an offer, to 
invest in, or to buy or sell, any interests or shares, or to participate in any investment or trading strategy, (ii) actionable 
corporate or financial advice or (iii) an official statement of Heorot Power Management LLC or its affiliates ("HPM"). 
Email transmission cannot be guaranteed to be secure or error-free; therefore, we cannot and do not accept any 
responsibility for any errors or omissions that may be present in this email. We also do not make any representations as 
to the completeness or accuracy of the information in this email, and it should not be relied upon for any purpose. All 
information is subject to change without notice. Data presented is unaudited and may include estimates. HPM reserves 
the right to intercept, retain, monitor and review the content of email messages to and from its systems. Any discussion 
of legal, regulatory or tax matters contained in this email is not intended to be used, and cannot be used, for the 
purpose of avoiding any penalties, or for promoting, marketing or recommending to another party any transaction or 
matter addressed in this email. 

2 
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San Francisco & New York 

 
Andrew Levine, Esq. 

Partner 
levine@braunhagey.com 

 
 

 

 

San Francisco 

351 California Street, 10th Floor 

San Francisco, CA 94104 

Tel. & Fax:  (415) 599-0210 

 

 

New York 

7 Times Square, 27th Floor  

New York, NY 10004 

Tel. & Fax:  (646) 829-9403 

 
 

 

November 17, 2018 

 

 

VIA FASCIMILE AND U.S. MAIL  

 

City of Vernon 

4305 Santa Fe Avenue 

Vernon, CA 90058 

Fascimile:  (323) 826-1438 

Attn:  Director of Light and Power Department 

 

Re: Notice of Event of Default Pursuant to Section 14.1.3 

 Malburg Generating Station Power Purchase Tolling Agreement  

 

Dear Director: 

 

We are litigation counsel to Bicent (California) Malburg LLC (“Bicent”).  We write 

regarding the City’s recent material breach of and default under the Power Purchase Tolling 

Agreement (“PPTA”) between the City and Bicent.1  For some time since the hiring of Kelly 

Nguyen as Director of Vernon Public Utilities and intensifying over the past month, the City has 

acted in bad faith and has violated multiple provisions of the PPTA.  This has culminated in the 

City’s failure to notify the California Independent System Operator (“CAISO”) of the December 

3-13, 2018 planned outage Bicent requested to perform repairs and maintenance that are critical 

to the safe and reliable operation of the Malburg Generating Station (the “Facility”).  The last 

day to submit a planned outage request to CAISO, so as to minimize the City’s financial 

exposure to replacement capacity, is November 20, 2018.  The City’s refusal to notify CAISO of 

the planned outage, accommodate Bicent’s maintenance request, and perform its duties as 

Scheduling Coordinator violates Sections 10.2 and 13.1 of the PPTA, threatens to inflict 

irreparable harm to Bicent, and places Bicent’s workers and members of the surrounding 

community at risk.  If the City does not agree by close of business on Monday, November 19, 

2018 to timely notify CAISO of the scheduled outage required to perform this maintenance, 

Bicent will seek expedited relief, will invoke the Default and Early Termination provisions of the 

PPTA, and will seek all other available remedies.   

 

The City’s refusal to accommodate the Fall 2018 scheduled outage is only the most 

significant of the recent departures from the spirit of cooperation that previously characterized 

operations under the PPTA.  Over the past few weeks and acting through Ms. Nguyen, the 

                                                 
1 Unless otherwise noted, capitalized terms have the meaning ascribed them in the PPTA. 

mailto:levine@braunhagey.com
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General Manager of Vernon Public Utilities, the City has also engaged in extraordinary 

gamesmanship regarding the scheduling of the 2018 biennial Adjusted Contract Capacity Test.  

First, the City demanded that the test occur on November 15 without providing the required 

notice to CAISO.  It then misused its position as CAISO Scheduling Coordinator to prevent the 

test from occurring once Bicent had agreed to the test and incurred substantial costs to ready the 

Facility.  One City official explained to Bicent that the City’s reversal on the November 15 

Capacity Test reflects its conclusion, based on Bicent’s willingness to perform the test, that 

forcing Bicent to perform the test would not be to the City’s advantage.   

 

Ms. Nguyen has also stated the City’s intention not to comply with the PPTA’s payment 

provisions.  This is not the first time that Ms. Nguyen has attempted to violate the payment terms 

of the PPTA or go back on the parties’ prior agreements; in previous instances, the City’s own 

Administrator rejected her approach.  Most recently, on November 15, 2018, Ms. Nguyen 

instructed Bicent that all communications between Bicent and the City must go solely through 

her.  This attempted power grab, which contravenes the express terms of the PPTA, would make 

operation of a complex powerplant that requires constant, time-sensitive communication between 

operations staff impossible.  It would also hamper the City’s ability to partner with Bicent in 

operating the Facility.  Ms. Nguyen’s efforts to shut down lines of communication necessary for 

the operation of the Facility is not consistent with a good faith desire to facilitate efficient 

performance under the PPTA.   

 

Rather, Ms. Nguyen’s conduct on behalf of the City demonstrates serious bad faith and 

threatens to destroy a working relationship between the City and Bicent that long predates her 

tenure.  Indeed, on November 14, Ms. Nguyen purported to send Bicent a notice of default under 

the PPTA premised on her own decision to unilaterally cancel the November 15 Capacity Test.  

Even more troubling is the City’s failure to respond to Bicent’s requests to schedule needed 

repairs to the Facility’s turbine gear set, which if not fixed, could cause serious injuries to Bicent 

personnel, damage to the Bicent Facility, and irreparable harm to Bicent.  This conduct is 

unacceptable, amounts to serious breaches of the PPTA and the City’s duty to act in good faith, 

and requires immediate remedy.     

 

While we do not yet fully understand the City’s (or Ms. Nguyen’s) motivation—evidence 

of which will come out in discovery—our assumption is that the misconduct and gamesmanship 

is designed to frustrate and interfere with Bicent’s ability to perform and obtain its benefits under 

the PPTA so that the City, which has had well-documented financial difficulties in the past and 

may face the risk of financial difficulties in the future given trends in commodity prices, can 

avoid its continuing and future financial obligations under the PPTA.   

 

Bicent has fully complied and intends to continue to comply with its obligations under 

the PPTA.  The City, however, is now in default of the PPTA and liable for immediate payment 

of all Losses and Costs incurred by Bicent, including the present value of all payments due over 

the remaining term of the PPTA, which is roughly $385 million, plus costs and attorneys’ fees.   

 

This letter provides formal notice of the City’s default and seeks information and 

assurances from the City as described below.   



November 17, 2018 

Page 3 

 

 

 

I. BACKGROUND 

A. The PPTA 

On April 10, 2008, Bicent acquired the City’s interest in the combined cycle natural gas-

fired generating facility known as the Malburg Generating Station (the “Facility”).  

Concurrently, Bicent and the City entered into the Power Purchase Tolling Agreement 

(“PPTA”), pursuant to which Bicent agreed to sell and deliver exclusively to the City, and the 

City agreed to purchase electricity generated by the Facility, as well as other ancillary services 

(the “Product”).  The PPTA has been amended four times, most recently on October 3, 2017. The 

PPTA has a fifteen-year term, which Bicent has the option to extend by an additional five years.  

PPTA § 2.1. 

 

As relevant here, the PPTA defines the parties’ rights and obligations regarding (i) 

scheduling of Outages, often to conduct necessary repairs; (ii) coordinating such outages with the 

California Independent System Operator (“CAISO”)2; (iii) operational testing of the Facility to 

determine whether it can consistently meet its power generation capacity requirements (the 

Adjusted Contract Capacity Tests, referred to here as “Capacity Tests”); (iv) the manner in 

which the parties communicate; (v) financial information rights, which are particularly important 

to Bicent given the significant financial obligations of the City to purchase electricity from the 

Facility during the term; and (vi) events of default and remedies.   

 

Outages.  The PPTA contemplates that the Facility will have scheduled outages to permit 

completion of necessary repairs and that parties will need to cooperate regarding such outages, 

including by arranging and coordinating any outages with CAISO.  PPTA § 13.1.  The PPTA 

establishes that Bicent will set Outage Schedules but permits the City to make “reasonable 

requests” for changes to the Outage Schedule, which Bicent is to accommodate if consistent with 

Good Utility Practice.  Id.  Because outages often involve coordinating with third parties to make 

repairs, the PPTA recognizes that changes to the Outage Schedule may occur unexpectedly, in 

which case Bicent must notify the City of such change “as soon as practicable after the condition 

causing the change becomes known.”  Id. 

 

CAISO Scheduling Coordination.  Facility Outages require coordination with CAISO.  

The PPTA therefore provides that the parties must cooperate in communicating with CAISO.  

Because the City is the sole purchaser of electricity from the Facility, the parties agreed that it 

would act as Bicent’s Scheduling Coordinator.  As Scheduling Coordinator, the City “shall 

submit all required notices and updates regarding each Generating Unit’s status to CAISO, 

including outage reports, and shall perform all other obligations required of a Scheduling 

Coordinator, pursuant to the CAISO Tariff.”  PPTA § 10.2. The City must also comply with the 

CAISO Tariff and Scheduling Coordinator Agreement.  Id. § 10.1.   

 

                                                 
2 CAISO “is a state chartered, nonprofit, public benefit corporation that controls certain transmission facilities of all 
participating transmission owners and dispatches certain electronic generation units and loads or any successor 
entity performing the same functions.” 
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Capacity Tests.  As amended by the Fourth Amendment to the PPTA, section 7.2 

requires the performance of an Adjusted Contract Capacity Test (the “Capacity Test”) every two 

years during the Service Term.  The parties agreed that the Capacity Tests should be conducted 

in accordance with PTC 46 and the Facility’s 2011 Operations Manual entitled “Contract 

Capacity Adjustment Based on Adjusted Contract Capacity Test.”  See July 13, 2011 Fandino 

email to Hervish and Prager.  The PPTA also clearly sets out how Capacity Tests are scheduled, 

and which party is responsible for covering the costs of those tests.  Bicent has the right to 

schedule and complete biennial Capacity tests upon reasonable (i.e., no fewer than 3 days) notice 

to the City.  PPTA §§ 7.1, 7.2.  These biennial Capacity Tests are at Bicent’s expense.  PPTA § 

7.2.  In addition to these biennial Capacity Tests, the City, at its expense, may request Bicent to 

complete one additional test “during the years that the biennial Adjusted Capacity Test is not 

completed at a time reasonably agreed upon by the Parties.”  Id. (emphasis added).  Thus, 

Bicent has the right to set the schedule for the biennial tests upon reasonable notice to the City, 

while the City may request an additional test during a year in which no biennial test is completed 

so long as the scheduling is reasonably agreed to by the parties. 

 

Communication.  The Facility is a complex powerplant whose operation requires 

extensive communication both among the Facility’s operators and between Bicent and the City.  

The PPTA requires the parties to “coordinate and develop mutually-agreeable communication 

protocols to facilitate the exchange of information between the parties with respect to 

Availability Notices, Dispatch Notices and operations.”  PPTA § 11.6. 

 

Financial Information.  The PPTA grants Bicent broad rights to request the City’s 

audited and, as relevant, unaudited consolidated financial statements.  PPTA § 17.1.  This 

provision, along with the City’s representation and warranty that it is generally able to “pay its 

debts as they fall due,” id. § 20.1.5 & Definition of “Bankrupt”, was material to Bicent’s 

willingness to enter the PPTA in light of the City’s substantial financial obligation under the 

PPTA, e.g., to purchase millions of dollars of electricity every year from the Facility for the full 

length of the PPTA’s term. 

 

Defaults and Remedies.  The PPTA also sets forth certain occurrences which constitute 

“Events of Default.”  PPTA § 14.  Those occurrences include “the unexcused failure to perform 

any material covenant or obligation set forth in this Agreement . . . if such failure is not remedied 

within fifteen (15) Business Days after written notice.”  Id. § 14.1.3.  As discussed in greater 

depth below, the City has failed (or threatened to fail) to perform a number of material covenants 

under the PPTA, and has otherwise taken steps to frustrate Bicent’s performance of its 

obligations under the PPTA.  The City’s default entitles to Bicent to Early Termination of the 

Agreement and payment of its Losses and Costs as defined in the PPTA. 

B. The Parties Agree to Schedule the Fall Outage to Allow Gear Set 

Replacement Based on Siemens’s Availability and to Schedule the 2018 

Capacity Test Immediately Thereafter 

Bicent has performed and will continue to perform its obligations under the PPTA by, 

and among other things, delivering all necessary and required power to the City.  Earlier this 
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year, Bicent discovered a gear set misalignment in the Facility’s steam turbine generator 

(“STG”).  While the Facility has been operating under a temporary fix, Good Utility Practice 

requires a replacement of the misaligned gear set as soon as possible.  This is only possible with 

the participation of personnel from Siemens and Flender, respectively the turbine and gear set 

manufacturers.  On June 28, 2018, after consulting with Siemens and Flender, Bicent scheduled 

the Fall 2018 Outage for November 1-8, to accommodate the STG gear set repair.   

 

Capacity Tests are typically performed following a scheduled outage, when the Facility is 

already offline and the equipment is cool.  Accordingly, Bicent proposed to schedule the 2018 

Capacity Test for November 15, 2018, so that it would follow the Fall outage.   

 

The City agreed to both of these proposals and acknowledged the importance of repairing 

the turbine.  It also acknowledged that scheduling modifications might be required based on 

changes in Siemens’s availability.  In an August 3, 2018 email to Bicent, a city representative 

stated:  “Of course we request any unforeseen updates which m[a]y pertain to Siemens 

parts/staffing issues and subsequent possible scheduling modification as soon as you have that 

knowledge available and we will work with you together to effect successful outages, repair of 

the STG [steam turbine generator] and subsequent 2019 outages” (emphasis added).   

 

On October 17, 2018, Siemens notified Bicent that it was not available to repair the gear 

set during the scheduled November 1-8 outage.  In compliance with its obligations under PPTA § 

13.1, Bicent immediately notified the City that the maintenance and thus the Fall Outage would 

have to be postponed.  Bicent proposed to conduct the Capacity Test, which had been scheduled 

for November 15, at the conclusion of the rescheduled outage, and worked with Siemens and 

Flender to determine the earliest possible date for the outage.  The City responded, also on 

October 17, 2018 that “it needs to know the exact period of the outage in order to communicate 

the schedule change to CAISO and make necessary resource plans.”  This led Bicent to believe 

that the City would notify CAISO of the scheduled outage as soon as Bicent informed the City of 

the date planned for the repairs.  As it turned out, however, the City decided to frustrate Bicent’s 

performance under the PPTA and to jeopardize the reliability of the Facility.   

C. The City’s Bad Faith Conduct 

Bicent did not hear back from the City on these issues for another three weeks, until 

November 7, 2018, when it received a letter from Ms. Nguyen.  In the interim, Ms. Nguyen, on 

behalf of the City, appears to have developed a half-baked plan to frustrate Bicent’s performance 

under the PPTA and create an excuse to improperly terminate the agreement.  In the November 7 

letter, Ms. Nguyen notified Bicent that it would not agree to the postponement of the Capacity 

Test and demanded, without any contractual justification, that the test go forward on November 

15.  Bicent replied on November 9 that it had planned to reschedule the test after the planned 

outage in mid-December for repairs in order to comply with the required PTC 46 testing 

standards set forth in the PPTA, but that it was amenable to an earlier date to accommodate the 
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City.3  In subsequent correspondence, Ms. Nguyen continued to insist on the November 15 

Capacity Test.   

 

On November 12, Bicent informed the City that it expected to confirm with Siemens that 

the gear set maintenance could occur on December 3.  Nonetheless, Ms. Nguyen continued to 

insist that Bicent “comply with its request of performing the Capacity test on November 15, 

2018, as originally scheduled and agreed to by all the parties.”   

 

In response, Bicent agreed to accommodate the City’s request (despite having no 

obligation to do so) and immediately took the necessary measures to perform the Capacity Test 

on November 15.  Bicent asked the City to confirm that Bicent had appropriate authorization 

from CAISO and the City to shut down the facility the following day in order to prepare for the 

Capacity Test.  At this point, Ms. Nguyen disclosed for the first time that the City had never 

given CAISO the required seven days’ notice and claimed that the Capacity Test the City had 

demanded for the past week would be a Forced Outage.   

 

Having retreated from her November 15 Capacity Test demand after Bicent 

communicated its willingness to perform the test on that date, Ms. Nguyen nonetheless purported 

on November 14 to notify Bicent that it was in default under the PPTA for failing to conduct the 

November 15 Capacity Test.  The purported notice of default did not comply with the 

requirements of the PPTA and was not effective because it was sent by email only.  See PPTA § 

20.6 (notice is effective if made by “hand delivery, United States mail, overnight courier service 

or facsimile”).  Ms. Nguyen also purported to schedule a third Capacity Test to occur on 

November 27, 2018 and stated that the City would provide the CAISO with a seven-day notice 

ticket for testing.   

 

In response, Bicent explained, that it would conduct the Capacity Test on November 15 

with the plant online, thereby avoiding the seven-day notice issue.  Under CAISO rules, the City 

could have accommodated a November 15 Capacity Test by submitting a real-time self-schedule 

for several hours of baseload capacity, which requires only seventy-five minutes’ notice prior to 

the start of the test hour.  Ms. Nguyen responded that “Bicent does not have the right to 

unilaterally schedule a test” and stated that the City would “not approve the requested five hour 

baseload scheduling . . . to perform the test.”  Ms. Nguyen did not mention her repeated prior 

demands that the Facility conduct a Capacity Test on November 15.  One city official explained 

to Bicent that Ms. Nguyen’s changing positions on the November 15 Capacity Test reflected a 

conclusion, based on Bicent’s willingness to perform the test, that forcing Bicent to perform the 

test would not be to the City’s advantage.   

 

In the meantime, Bicent had confirmed Siemens’s availability to repair the gear set 

starting December 3, 2018.  Bicent scheduled the Fall 2018 outage for December 3-13 to 

accommodate this work.  Bicent also requested that the City notify CAISO of the outage.  Other 

                                                 
3 Notably, the City had no right under the PPTA to demand a Capacity Test this year at all.  Section 7.2 is clear that 
the City may only request a test in a year that Bicent is not conducting a biennial Capacity Test.  Bicent plans to 
conduct such a test this year. 
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than Ms. Nguyen’s general assertion that the City is not willing “to accommodate” Bicent on this 

issue and that the City intends to delay any further action until the dispute it manufactured 

regarding the November 15 Capacity Test is resolved, Bicent has received no response to this 

request.  The City’s gamesmanship is particularly troubling (and dangerous) because it risks 

causing delay to completion of critical Facility maintenance that is essential to ensuring safe and 

reliable operation.  The deadline for the City to notify CAISO of an outage for this essential 

maintenance is November 20, and Bicent will be irreparably harmed if the City does not do so.   

 

On November 15, 2018, seeking to single-handedly control all of the City’s interactions 

with Bicent, Ms. Nguyen wrote to Bicent to demand that all communications other than those 

involving a “plant emergency” be directed to her alone.  It is impossible to run a power plant this 

way:  City staff and the Facility operations team actually sit in the same control room on site and 

must interact continuously regarding Facility scheduling, availability and dispatch notices under 

the PPTA.  Routine plant communications include daily Availability Notices, Forced Outage 

notifications, Forced Outage timeline updates, de-rate notifications, start-delay correspondence, 

scheduled outage requests, and permit testing requests.  A Facility cannot be operated on an 

ongoing basis with all of these time sensitive communications being routed not through 

operational personnel but through a City General Manager.   

 

Rather than a sincere effort to cooperate with Bicent, Ms. Nguyen’s gamesmanship 

regarding the Capacity Test, her refusal to notify CAISO of the December 3-13 scheduled 

outage, and her insistence that all Facility-related correspondence go only to her appear to be part 

of a strategy to frustrate Bicent’s performance under the PPTA and thereby manufacture an event 

of default.  The underlying motivation for this seems to be the City’s financial difficulties and a 

desire to evade its contractual payment obligations under the PPTA or some personal motivation 

on the part of Ms. Nguyen.  Whatever the motivation, the City’s bad faith conduct is not good for 

the safety and reliability of the Facility or service to the City’s customers.   

II. MS. NGUYEN’S ACTIONS HAVE PUT THE CITY IN DEFAULT UNDER THE 

PPTA 

The City’s material breaches have put it in default under the PPTA.  By refusing to notify 

CAISO of the need to take the plant offline from December 3-13, 2018, the City is in breach of 

its scheduling coordinator obligations under Section 10.2 of the PPTA.  The City’s refusal to 

respond or agree to the December 3-13 scheduled outage necessary to permit critical 

maintenance is also a breach of Section 13.1 of the PPTA and of its duties of good faith and fair 

dealing and an effort to frustrate Bicent’s ability to perform under the contract.  The City’s 

attempt to unilaterally schedule and notify CAISO of an Adjusted Contract Capacity Test is a 

further breach of its scheduling coordinator obligations under Section 10.2 and also violates 

Section 7.2.  The City’s conduct interferes with Bicent’s ability to perform repairs in a timely 

manner and jeopardizes the safety and performance of Facility, thereby threatening irreparable 

harm to Bicent and the community at large.   
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A. Refusing to Agree to the December 3-13 Scheduled Outage Violates the 

PPTA and Threatens to Cause Bicent Irreparable Harm 

As described above, Bicent has notified the City of the need for a Scheduled Outage from 

December 3-13, 2018 so that Siemens and Flender may repair the gear set on the steam turbine 

generator.  This is a critical item that is essential to operation of a safe and compliant plant and 

that can only be performed with the availability of Siemens and Flender personnel.  December 3-

13 are the earliest dates on which they are available.   

 

Despite the importance of this work, Ms. Nguyen has caused the City to refuse to notify 

CAISO of the scheduled outage, in violation of its Scheduling Coordinator Obligations under the 

PPTA.  Section 10.2 of the Agreement requires the City to “submit all required notices and 

updates regarding each Generating Unit’s status to the CAISO, including outage reports, and 

shall perform all other obligations required of a Scheduling Coordinator, pursuant to the CAISO 

Tariff.”  Notice to CAISO is required if the plant is to be taken offline from December 3-13 for 

gear set maintenance on the steam turbine generator.  By refusing to submit notice of the planned 

outage to CAISO, the City has imperiled critical maintenance work and violated its contractual 

obligation to “submit all required notices and updates” to CAISO.   

 

Ms. Nguyen’s behavior also places the City in violation of section 13.1 of the PPTA, 

which requires the City and Bicent to “cooperate . . . to arrange and coordinate all Outage 

Schedules.”  Under section 13.1, Bicent has the power to set Scheduled Outages.  After Bicent 

submits a schedule of proposed Scheduled Outages, the City is permitted to make a “reasonable 

request for changes to the Outage Schedule,” which Bicent shall accommodate so long as doing 

so is “consistent with Good Utility Practice.”  Bicent is then permitted to make “changes to a 

Scheduled Outage” so long as it communicates those changes “as soon as practicable after the 

condition causing the change becomes known.”  See PPTA § 13.1.   

 

Ms. Nguyen’s refusal to agree to the December 3-13 outage needed for Siemens and 

Flender personnel to repair the STG gear set deprives Bicent of its contractual right to schedule 

outages in accordance with Good Utility Practice and violates the City’s obligation to 

“cooperate” and to make only “reasonable” requests for changes to the Outage Schedule.  

December 3-13 is the earliest set of dates during which Siemens and Flender personnel are 

available to repair the gear set, and Good Utility Practice requires that the gear set be 

permanently repaired as soon as possible.  Absent a timely permanent repair, the current 

temporary solution poses unacceptable risks to the safety and reliability of the plant, its workers, 

and community at large.  Yet, without giving any reason why December 3-13 is not an 

appropriate time for a Scheduled Outage or disputing that repairing the gear set as expeditiously 

as possible is consistent with Good Utility Practice, Ms. Nguyen has refused to agree to a 

scheduled outage on those dates.  That is a material breach of the City’s obligations under 

Section 13.1 and appears calculated to deprive Bicent of its right to set the Outage Schedule.   

 

The City’s current conduct also reflects an intention to deprive Bicent of its right under 

Section 13.1 to make changes to the outage schedule based on changing conditions so long as it 

communicates the change “as soon as practicable after the condition causing the change becomes 
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known.”  Bicent informed the City of the need to postpone the Fall 2018 scheduled outage on the 

very same day that Siemens informed Bicent that it would not be available to repair the gear set 

during the originally scheduled time period.  Bicent then informed the City of the revised 

December 3-13 dates as soon as they were available from Siemens.  Making that revision to the 

Outage Schedule is well within Bicent’s rights under the PPTA.  Nonetheless, Ms. Nguyen has 

refused to agree to the date change on the sole ground that she is not willing “to accommodate” 

Bicent or to “extend[]” the dates.  This position is a clear violation of the City’s cooperation 

obligations and of Bicent’s rights to revise the Outage Schedule under the PPTA.   

 

Indeed, the City has previously acknowledged that there is nothing improper about 

revising the Fall 2018 outage schedule to account for Siemens’s availability to perform STG gear 

set maintenance.  On August 3, Peter Hervish, who negotiated the PPTA on behalf of the City, 

observed that there are likely to be “unforeseen updates which m[a]y pertain to Siemens 

parts/staffing issues” and that those could result in “subsequent possible scheduling 

modification.”  Mr. Hervish asked for scheduling updates “as soon as you have that knowledge 

available,” which is exactly what Bicent provided.  Bicent told the City of the need to re-

schedule the very day that Siemens informed Bicent of its unavailability.  In his August 3 

correspondence, Mr. Hervish promised to “work with [Bicent] together to effect successful 

outages, repair of the STG and subsequent 2019 outages.”  That approach is consistent with the 

City’s obligations under the PPTA.  Yet, Ms. Nguyen has now chosen to abandon the City’s 

cooperation obligations and interfere with Bicent’s right to schedule outages.   

 

It appears that Ms. Nguyen’s current actions are part of a bad faith strategy to frustrate 

Bicent’s performance of the agreement and manufacture a false claim that Bicent has breached.  

This violates the City’s duty of good faith and fair dealing and gives rise to a claim of frustration 

of purpose.  In particular, Section 8.2.2 of the PPTA requires that Bicent “promptly make all 

necessary repairs to each Generating Unit.”  The City’s refusal to agree to the December 3-13 

outage, which is based not on Bicent’s scheduling preferences but on the availability of third 

parties Siemens and Flender, and to notify CAISO seems calculated to prevent Bicent from 

repairing and maintaining the plant – exactly the sort of behavior that runs afoul of the doctrines 

of good faith and frustration.  See, e.g., Wolf v. Walt Disney Pictures & Television, 162 Cal. App. 

4th 1107, 1123 (2008).     

B. Ms. Nguyen’s Gamesmanship Regarding the Capacity Test Violates the 

PPTA and Demonstrates Its Bad Faith 

The City’s maneuvering regarding the Adjusted Contract Capacity Test confirms its bad 

faith and further violates the PPTA.  Starting on November 7, the City accused Bicent of 

improperly re-scheduling the Adjusted Contract Capacity Test set for November 15 and 

repeatedly demanded that the test be performed on November 15 as the Parties had contemplated 

before Siemens’s scheduling difficulties required the re-scheduling of the Fall Outage.  The 

City’s insistence on November 15 made no sense, as the most convenient time to perform an 

Adjusted Contract Capacity Test is at the close of an outage period, when the Facility is offline 

and cooled down.  Because this was the Parties’ long-standing practice, it would have generated 

the most useful and reliable test results.  Moreover, it appears from Ms. Nguyen’s later 
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correspondence that the City made these demands without providing CAISO the seven-day 

notice to perform such a test.  Nonetheless, the City continued to demand that Bicent perform a 

November 15 Adjusted Contract Capacity Test up through November 13.  In a letter of that date, 

the Ms. Nguyen demanded that Bicent “comply with its request of performing the Capacity test 

on November 15, 2018, as originally scheduled and agreed to by all the parties.”   

 

Ultimately, Bicent agreed to accommodate the City’s bizarre demand, at which point the 

City immediately reversed its position and refused to agree to a November 15 Adjusted Contract 

Capacity Test.  In her response, Ms. Nguyen disclosed for the first time that the City had never, 

in the course of performing its CAISO Scheduling Coordinator Obligations, given CAISO the 

required advance notice to schedule the test.  Incredibly, the City then accused Bicent of being in 

default for failing to conduct an Adjusted Contract Capacity Test on November 15.  When Bicent 

reiterated its willingness to conduct a November 15 Adjusted Contract Capacity Test and to do 

so with the Facility online so that only seventy-five minutes’ notice to CAISO was needed, Ms. 

Nguyen responded that Bicent “does not have the right to unilaterally schedule a test” and 

refused to notify CAISO or approve the five-hour baseload dispatch required for such a test.  Ms. 

Nguyen then herself purported to unilaterally schedule an Adjusted Contract Capacity Test for 

November 27.   

 

This conduct violates the plain terms of Section 7.2 of the PPTA, as amended.  The 

PPTA provides that Bicent “shall schedule and complete a test of the Facility’s Capacity” and 

permits the City “to withhold its consent to . . . testing” only “from June 1 through October 31 in 

any given year.”  PPTA § 7.2.  Bicent is free to schedule the Capacity Test at its discretion 

outside the June 1 to October 31 period, and the City has no right to reject any particular day, 

much less attempt to schedule the test on a day of its unilateral selection.  The City may schedule 

an additional test, but only “during the years that the biennial Adjusted Capacity Test is not 

completed” and then only “at a time to be reasonably agreed upon by the Parties.”  Id.  Thus, Ms. 

Nguyen’s refusal to agree to Bicent’s date for the Capacity Test and attempts to unilaterally set 

multiple dates of its own place it in default under the PPTA.  It also relieved Bicent of any 

obligation to perform the test on November 15.  See Weiler v. Marcus & Millichap Real Estate 

Inv. Servs., Inc., 22 Cal. App. 5th 970, 978 (2018) (“Basic contract law dictates that ‘hindrance 

of the other party’s performance operates to excuse that party’s nonperformance.’”). 

 

Ms. Nguyen’s behavior with regard to the Capacity Test also places the City in default 

under its Scheduling Coordinator Obligations in Section 10.2 of the PPTA.  Ms. Nguyen failed to 

notify CAISO of a November 15 test at the same time that she was insisting that Bicent take the 

plant offline to accommodate it.  Then, she refused to give CAISO notice on November 15 that 

the Facility would operate at baseload for five hours to perform a Capacity Test while online, 

which requires only seventy-five minutes’ notice.  That failure runs afoul of the requirement that 

the City “submit all required notices and updates regarding each Generating Unit’s status to the 

CAISO.”  PPTA § 10.2.  Meanwhile, Ms. Nguyen has threatened to notify CAISO of a 

November 27 Capacity Test to which the Facility has not agreed and which the City has no right 

to demand.   
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This gamesmanship appears to be pure bad faith.  A City official explained to Bicent, the 

City reversed its position on the November 15 test after deciding that forcing a test would be of 

no benefit to the City.  This manipulation of the Capacity Test schedule in an effort to put Bicent 

in breach is a serious violation of the City’s cooperation obligations and of the duty of good faith 

and fair dealing.   

C. Ms. Nguyen Has Caused the City to Anticipatorily Repudiate its Payment 

Obligations under the PPTA 

Ms. Nguyen’s assertion in her November 9, 2018 email that the City will “reduce the 

payment” it makes under the PPTA by “the difference between 134 MW capacity and . . . 121 

MW capacity” and that it will “retroactively” make this calculation and “offset future monthly 

payments” to make up for supposed “overpayment[s]” in the past was not only a misstatement of 

the facts,4  but is an anticipatory breach and repudiation of the core payment provisions of the 

PPTA. The PPTA does not require Bicent to provide 134 MW capacity.  See PPTA § 5.3 & 

App’x B.  The City knows this well as reflected in its approval of prior invoices.  Nor is there 

any basis for the City now to claim that it made “overpayments” on past invoices that it has 

already approved and unilaterally reduce future payments to make up the difference.  The 

representations by Ms. Nguyen manifest an intention to engage in a willful breach of the PPTA’s 

payment provisions, which is an event of default under the PPTA.  See PPTA § 14.1.1 (“An 

Event of Default shall mean, with respect to a Party . . . the failure by such Party to make, when 

due, any payment required pursuant to this Agreement if such failure is not remedied within ten 

(10) Business Days after written notice from the other Party (“Failure to Pay”)).  The City’s 

professed intention to default under the PPTA is an anticipatory repudiation of the contract that 

permits Bicent to declare an Early Termination and recover its Losses and Costs, including “an 

amount equal to the present value of the economic loss to it . . . resulting from termination or 

liquidation of the Agreement.”  PPTA § 14.4; Taylor v. Johnston, 15 Cal. 3d 130, 137 (1975) 

(anticipatory repudiation can be express or implied, and it allows an injured party to immediately 

seek damages for breach of contract, thereby terminating the contractual relation between the 

parties.) 

D. Ms. Nguyen Seeks to Impose Onerous Communication Requirements that 

Would Interfere with Facility Operations 

Finally, Ms. Nguyen’s demand that all communications other than those involving a 

“plant emergency” be directed to her alone would prevent safe and efficient operation of the 

Facility and violates Section 11.6 of the PPTA and Good Utility Practice.  Section 11.6 requires 

that “the Parties shall coordinate and develop mutually-agreeable communication protocols to 

facilitate exchange of information between the Parties with respect to Availability Notices, 

Dispatch Notices and operations.”  In accordance with Section 11.6, the Parties have, over the 

past ten years, developed extensive protocols by which to communicate the information needed 

to operate the plant.  City staffers and the Facility operations team sit in the same control room 

and have ongoing conversations about plant operations.  The City and the Facility also exchange 

                                                 
4 Ms. Nguyen’s numbers are incorrect; the Facility was operating at 123 MW, not 121 MW and was not required to 
provide 134 MW capacity.   
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a host of time-sensitive operational correspondence that cannot efficiently be routed through a 

high-level City official.  Ms. Nguyen’s demand that she be the sole point of contact on all 

communications dispenses with the protocols to which the Parties have agreed and under which 

they have operated, violates the requirement that the Parties “coordinate” and develop “mutually-

agreeable communication protocols, runs afoul of Good Utility Practice, and imperils the safe 

and reliable operation of the Facility.   

III. DEMAND FOR IMMEDIATE ASSURANCES AND INFORMATION  

The City’s material breaches of and defaults under the PPTA are causing serious injury to 

Bicent and threaten to cause it irreparable harm.  In particular, the City’s refusal to agree to 

schedule and notify CAISO of the December 3-13 Fall Outage on the dates when Siemens and 

Flender are available to repair the STG gear set compromises the safety and reliability of the 

Facility.  The City must take the following steps to remedy its defaults under the PPTA and to 

avoid the need for litigation.  

 

1. Provide notice to CAISO by no later Tuesday, November 20, 2018 to request a 

Planned Outage for the Facility from December 3 to 13, 2018 to repair the 

Facility’s STG gear set.  The City must confirm by no later than 5:00 p.m. on 

Monday, November 19, 2018 that it will provide such notice to CAISO or Bicent 

will take immediate steps to protect its interest, including by seeking emergency 

relief in a court and payment in full of the Termination Payment under the PPTA. 

 

2. Confirm that the City will fully cooperate with Bicent’s scheduling and 

performance of a Capacity Test following the completion of the repair scheduled 

for December 3-13 as noted above.  This post-repair Capacity Test shall constitute 

a “biennial Adjusted Contract Capacity Test” as defined in section 7.2 of the 

PPTA and shall occur in accordance with the PTC 46 and the Facility’s 2011 

Operations Manual entitled “Contract Capacity Adjustment based on Adjusted 

Contract Capacity Test” as has been the agreed practice at the Facility. 

 

3. Confirm by close of business on Monday, November 19 whether it intends to 

move forward with a Capacity Test on November 27, 2018.  Any test conducted 

on November 27, 2018, will be at the City’s expense.  To the extent the City 

elects to do so, that test shall constitute an “additional” Capacity Test under 

section 7.2 of the PPTA and the City shall therefore pay all expenses incurred in 

connection with the test.  The Capacity Test shall occur in accordance with the 

PTC 46 and the Facility’s 2011 Operations Manual entitled “Contract Capacity 

Adjustment based on Adjusted Contract Capacity Test” as has been the agreed 

practice at the Facility.   

 

4. Pursuant to PPTA § 17.1, provide Bicent a copy of the City’s most recent annual 

report containing audited financial statements for this past fiscal year, as well as a 

quarterly or half-year report containing unaudited consolidated financial 

statements for the most recent accounting period and any projections for City 
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revenues, including but not limited to contemplated projected electricity rate 

increases to customers from now through 2028.  This is essential to reassure 

Bicent regarding significant concerns that the City is looking for a way out of the 

PPTA because it is no longer able to meet its financial commitments under the 

agreement. 

 

5. Provide payment to Bicent of $60,000 for all expenses incurred in preparing for 

the scheduled November 15, 2018 Capacity Test and associated outage as well as 

attorneys’ fees in connection with the dispute to date.  Bicent incurred operational 

expenses in reliance on the City’s insistence that the Capacity Test proceed as 

scheduled on November 15, and the test was cancelled because the City then 

refused to allow the test to proceed.   

 

6. Provide information regarding any insurance coverage, including director and 

officers’ insurance coverage for council members, the Mayor and City officers.   

 

In addition, to the above steps, we formally request that the City promptly execute a 

document preservation and litigation hold on all documents, things, and electronically stored 

information (“ESI”) in its possession, custody or control.  This litigation hold shall encompass all 

documents, communications, and information concerning the facts discussed herein, including 

but not limited to: 

 

1. The PPTA. 

 

2. The Facility. 

 

3. Capacity Tests at the Facility. 

 

4. Bicent (California) Malburg LLC. 

 

5. All City expenses, including entertainment expenses, incurred by the City, City 

officials and/or City staff in connection with work on the PPTA or with respect to 

the Facility. 

 

6. Anticipated repairs to the Facility’s steam turbine generator. 

 

7. The City’s ability to meet its financial obligations under the PPTA. 

 

8. The City’s proposed purchase of the Facility and/or buy out of the PPTA. 

 

9. City financial projections and projected electricity rates and rate increases. 

 

10. Rate increases that City businesses would have to bear to support the payments 

due under the PPTA.   
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11. Communications with ratepayers regarding electric rates and possible rate 

increases. 

 

12. Kelly Nguyen, including her HR file, work history, experience, and expertise in 

the power industry or powerplant operations. 

 

13. City financings, bond issuances, or other plans to raise capital.   

 

14. All documents relevant to the matters addressed in this letter. 

 

15. All documents relevant to the matters addressed in this letter. 

 

16. All communications between and among the City’s Department of Public 

Utilities, the City Administrator, the Mayor, City Council, and individual Council 

members, or other personnel associated with the City Government regarding the 

topics above. 

 

The litigation hold shall extend to all persons with knowledge or information concerning 

the topics listed above and discussed herein, including but not limited to:  Kelly Nguyen, Yvette 

Woodruff-Perez, Shawn Sharifzadeh, Efrain Sandoval, Abraham Alemu, Oren Weiner, Peter 

Hervish Peter Hervish, Carlos Fandino, William Davis, Luz A. Martinez, Leticia Lopez, Melissa 

Ybarra, and Craig Underwood of BLX Group.   

 

The City is obligated to preserve all relevant information no matter the form it is kept in, 

including not limited to documents, text messages, instant messaging, telephone messages, from 

both City and personal devices of persons with relevant knowledge or information.   

 

Failure to preserve all relevant documents will subject the City to sanctions, including 

issue preclusions and terminating sanctions, in any litigation regarding the PPTA or the matters 

discussed above.  Bicent reserves the right to seek adverse inferences or terminating sanctions, as 

well as monetary sanctions, as of result of the loss or destruction of any relevant documents.   

 

Finally, Bicent demands that the City pay for all reasonable attorneys’ fees incurred in 

connection with the City’s attempts to frustrate Bicent’s performance on the PPTA. 

 

Sincerely, 

                
Andrew Levine 

 

CC: On Next Page 
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CC: City of Vernon 

4305 Santa Fe Avenue 

Vernon, CA 90058 

Fascimile: (323) 826-1438 

Attn:  City Attorney 

 

Latham & Watkins LLP 

633 West Fifth Street, Suite 4000 

Los Angeles, CA 90071-2007  

Attn:  David B. Rogers, Esq. (or attorney in charge) 

Fascimile: (213) 891-8763 

 

Kelly Nguyen (knguyen@ci.vernon.ca.us)  

Yvette Woodruff-Perez (ywoodruff-perez@ci.vernon.ca.us)  

         William Bill Davis (wdavis@ci.vernon.ca.us) 

       Luz A. Martinez (lmartinez@ci.vernon.ca.us) 

        Letitia Lopez (llopez@ci.vernon.ca.us) 

        Melissa Ybarra (mybarra@ci.vernon.ca.us) 

         Hema P. Patel (hpatel@ci.vernon.ca.us) 

         Carlos Fandino (cfandino@ci.vernon.ca.us) 

Shawn Sharifzadeh (ssharif@ci.vernon.ca.us)  

Efrain Sandoval (esandoval@ci.vernon.ca.us) 

Abraham Alemu (aalemu@ci.vernon.ca.us) 

Weiner, Oren (oweiner@ci.vernon.ca.us)  

Peter Hervish (PHervish@ci.vernon.ca.us) 

         Stefanie C. Fleischmann (fleischmann@beowulfenergy.com) 
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PUBLIC UTILITIES DEPARTMENT 
4305 Santa Fe Avenue, Vernon, California 90058 
Telephone (323) 583-8811 Fax (323) 826-1407 

November 15, 2018 

Matt Richards 
Plant Manager, Malburg Generating Station 
4963 Soto Street 
Vernon, California 90058 

RE: Single Point of Contact 

Dear Mr. Richards, 

Based on recent events, it appears imperative to have a single point of contact between the 

parties to prevent any further interference with our ability to conduct our respective businesses. 
We believe it's important that each of us identify an individual to whom all correspondence will 

be directed. Moving forward, please direct any and all communications regarding the plant to 

me, and I will route the communication accordingly and as appropriate. Any correspondence 

pertaining to a plant emergency should be directed to both Control Center Dispatcher on shift 

and to me. Thank you for your cooperation, and please let me know if you would also like to 

designate a single point of contact during this period. 

Respectfully, 

Kelly Nguyen 
General Manager of Public Utilities 

cc: Carlos Fandino 

E~cCusively IncCustriaC 
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San Francisco & New York 

 
Andrew Levine, Esq. 

Partner 
levine@braunhagey.com 

 
 

 

 

San Francisco 

351 California Street, 10th Floor 

San Francisco, CA 94104 

Tel. & Fax:  (415) 599-0210 

 

 

New York 

7 Times Square, 27th Floor 

New York, NY 10036 

Tel. & Fax:  (646) 829-9403 

 
 

 

December 5, 2018 

 

VIA EMAIL AND FIRST CLASS U.S. MAIL  

 

William D. Kissinger 

Morgan, Lewis & Bockius LLP 

One Market, Spear Street Tower 

San Francisco, CA 94105 

Email: william.kissinger@morganlewis.com  

 

Re: Information Requests in Advance of Informal Resolution Meeting 

 Malburg Generating Station Power Purchase Tolling Agreement  

 

Dear Bill,  

 

I write in response to your December 1, 2018 letter.  Despite your repeated promises to 

provide the City of Vernon’s “substantive response” to Bicent (California) Malburg LLC’s 

(“Bicent”) November 17, 2018 Notice of Default (“Notice of Default”) against the City of 

Vernon (the “city”) and subsequent correspondence, your letter does nothing of the sort.  In 

particular, the letter does not answer many of the questions posed in the Notice of Default and 

misstates many of the facts and the timeline relevant to Ms. Nguyen’s bad faith conduct on 

behalf of the City.  Your letter also contains a host of inconsistencies and takes positions on 

behalf of the City that contradict Ms. Nguyen’s prior correspondence and subsequent actions.  

While we address some of those matters below, there is little benefit in repeating the facts 

detailed in the Notice of Default.  We believe that back and forth may need to be fleshed out in 

another forum.   

 

Given the contents of your December 1 letter, we continue to be concerned by the City’s 

long delay of the initial meeting required under Section 19.2 of the Power Purchase Tolling 

Agreement (“PPTA”).  As you know, Bicent first requested a meeting between the parties’ 

designated representatives, Messrs. Prager and Fandino, on November 14.  The City did not 

respond to Bicent’s request until your December 1 letter, which offers a two-week slate of dates 

beginning on December 10, notwithstanding the timeline set forth in Section 19.2.  As I 

mentioned in my email, we are available to meet with the City in the afternoon of December 10 

and, as necessary, in the morning on December 11 in Los Angeles.  Please confirm the City’s 

representatives, including Mr. Fandino, are available to meet a those times.   

 

In the interim, we write briefly regarding issues we intend to address during the meeting next 

week.   

mailto:levine@braunhagey.com
mailto:william.kissinger@morganlewis.com
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I. THE CITY’S BREACH OF THE PPTA IN CONNECTION WITH THE 

SCHEDULED GEAR SET REPAIRS 

As detailed in the Notice of Default, the City (at Ms. Nguyen’s direction) has engaged in 

a month’s long campaign to delay repairs at the Malburg Generating Station (the “Facility”), 

which is in stark contrast to earlier representations by the City and its staff that the City “will 

work with [Bicent] to effect successful outages, repair of the STG and subsequent 2019 outages.”  

(See August 3, 2018 P. Hervish email to M. Richards.)  Incredibly, your December 1 letter 

accuses Bicent of being “lackadaisical about the timing of the repairs” while “Vernon was not” 

and suggests that the City has taken the lead in pressing to have the gear set repaired.1  This 

description of events is fanciful.  Bicent initially scheduled the gear set repair for November 1, 

2018, the earliest possible date considering the gear set manufacturing lead time and blackout 

dates for scheduled outages during the summer months. Bicent was forced to reschedule the 

repair for December 3 based on Siemens’s availability – again at the earliest date Siemens was 

willing to perform the repair.  Equally strange is your suggestion that Bicent should have 

repaired the gear set over the Summer.  The PPTA expressly forbids Bicent from scheduling or 

planning an outage “from each June 1 through October 31 during the Service Term.”  PPTA § 

13.1.  At no point did the City request an earlier repair or offer to waive this provision of the 

PPTA so that an earlier repair could be effected.   

 

Instead, the City agreed to the November 1 outage and expressly acknowledged the 

possibility that it might have to be extended to accommodate Siemens.  Agreeing to the 

November 1 outage schedule, the City’s representative wrote on August 3, 2018:   

 

Of course we request any unforeseen updates which m[a]y pertain 

to Siemens parts/staffing issues and subsequent possible 

scheduling modification as soon as you have that knowledge 

available and we will work with you together to effect successful 

outages, repair of the STG [steam turbine generator] and 

subsequent 2019 outages.”  (Emphasis added.)  

That communication reflected the reality that scheduling complicated repairs with multiple third-

parties requires clear communications and flexibility.  It also reflects the historical, constructive 

relationship between Bicent and the City representatives, some of whom have been sidelined for 

reasons that, while opaque to Bicent, undeniably have had a detrimental effect on the parties’ 

                                                 
1 Your letter also exaggerates the impact of a broken gear set on the Facility’s performance.  In particular, the 
description of the de-rate on pages 2-3 of your letter is factually and mathematically inaccurate, which continues a 
troublingly pattern of mistakes that has been a consistent feature of Ms. Nguyen’s tenure.  Your suggestion that 
there should have been a 20 MW de-rate is wrong as a matter of arithmetic.  First, the steam turbine output limit to 
35 MW from its nominal 50 MW capacity implies a 15 MW de-rate. Duct firing is not a factor..  Second, the recent 
Adjusted Contract Capacity Test has confirmed that the temporary facility de-rate to 123 MW is entirely proper.   
and also well within the 94% threshold capacity required under Section 5.3 of the PPTA of 121.39 MW.   
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working relationship.  The City’s recent gamesmanship under Ms. Nguyen’s direction represents 

a stark departure from the parties’ prior course of dealing.2   

 

Your suggestion that the City pressed for repairs early is not consistent with the facts and 

is presumably cooked-up for purposes of litigation and to whitewash Ms. Nguyen’s behavior.  

You liberally quote from Ms. Nguyen’s communications to Bicent, but not a single one of her 

statements reflects an effort to facilitate or help schedule repairs to the gear set (or any other 

constructive contribution to the matter).  Instead, in every instance, Ms. Nguyen was attempting 

to interfere with Bicent’s efforts to schedule the repair while at the same time taking advantage 

of the situation to falsely accuse Bicent of non-compliance with the PPTA.  Ms. Nguyen did not 

even acknowledge Bicent’s request for a December 3-13 outage until after the City was in 

receipt of two requests from Bicent’s outside counsel.  That sort of bad faith behavior clearly 

violates the City’s obligations as Scheduling Coordinator under Article X of the PPTA and 

undermines the long term working relationship on which successful performance under the 

PPTA must be based.  The City (again through Ms. Nguyen) also continues to harass Bicent with 

information requests that serve no purpose other than to make busy work, e.g., most recently 

seeking Bicent’s financials dating back 10 years.  It should be noted that the City has never once 

before requested financial statements from Bicent.3 

 

Unlike Ms. Nguyen, Bicent has been focused up to now on attempting to ensure that 

repairs are made so that the Facility can continue to operate efficiently and safely and deliver the 

power contracted for under the PPTA.  Now that the December 3-13 outage is underway, Bicent 

is particularly interested in obtaining information that will assist it in determining the cause of 

the damage to the Facility’s gear set.  Accordingly, Bicent requests that the City provide the 

following information as soon as possible—it would be particularly helpful to have this 

information in advance of our meeting next week: 

 

1. One-line diagrams of the City’s distribution system up to the point of 

connection(s) with non-COV owned distribution/transmission interface, to include:  

 

a. 66kV system; 

b. 16kV system; 

c. 6.9kV system; 

d. All devices and equipment designed to transfer, interrupt, protect and 

operate the City’s electrical distribution network; and 

e. Proper nomenclature for the devices and equipment in the above.  

 

                                                 
2 Though we appreciate your defense of Ms. Nguyen (suggesting she has been targeted for ad hominem attack), it 
misses the mark and ignores the record.  Not only is the City’s misconduct under her direction patently clear, it has 
been noticed by senior officials within the City itself, some of whom have voiced their own concerns regarding her 
stewardship of the City’s Public Utilities.   

3 As reflected in our prior correspondence, Bicent has taken steps to preserve all relevant documents in its 
possession, custody or control.  Bicent does not, however, have documents regarding several of the sixteen topics 
identified in the Notice of Default because a number of those topics call for information uniquely in the City’s 
possession, custody or control, e.g., topics 5, 7, 8, 9, 10, 11, 12, 13, 16.   
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2. Protective devices:  

 

a. Nomenclature cross referenceable to the one-line diagrams in (1) above;  

b. Setting history;  

c. Calibration records; and 

d. Identification of devices out of calibration. 

 

3. Records of power quality disturbances with date, time, durations to include:  

 

a. Transients; 

b. Interruptions; 

c. Sag/Under voltage; 

d. Swell/Over voltage; 

e. Waveform distortion; 

f. Voltage fluctuations > 2%; and 

g. Frequency variations. 

 

4. Police/Fire and other agency incident reports involving the City’s 66kV, 16kV 

and 6.9kV distribution system, equipment or devices. 

 

5. Records of CAISO/NERC/FERC/WECC audits, investigations, findings related to 

the City’s 66kV through 6.9kV electrical distribution system and operation. 

 

6. Legal suits brought against COV related to power quality disturbances. 

 

7. All maintenance records for distribution breakers, relays and other control 

elements for the storage, transfer, control or operation of the 66kV, 16.9kV and 6.9kV 

distribution system. 

 

8. For 30 minutes prior through 30 minutes after the following date/times (i through 

vii of (d)) provide:  

 

a. System condition and configuration at time of event; 

b. Routine and Non-Routine switching events on the Vernon 66kV, 16.9kV 

and 6.9kV system; 

c. Relay operation events, Microprocessor Event Recorder data, Digital Fault 

Recording events, Oscillography waveform data; 

d. System Voltage recordings at MGS point of interconnection with the COV 

66kV bus; and 

e. Date/time (local) 

 

i. 08.16.2016           1513 

ii. 09.26.2016           1352 

iii. 04.19.2017           0945 

iv. 04.19.2017           0946 
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v. 05.01.2017           1624 

vi. 02.03.2018           1219 

vii. 04.20.2018           1625 

 

9. Millisecond data (Voltage on 3-phases, Current on 3-phases, Voltage Imbalance, 

Current Imbalance, Frequency, Current Total Harmonic Distortion, Voltage Total Harmonic 

Distortion, Watts on 3-phases, Vars, Total Power) for 5 minutes before through 5 minutes after 

the following times (given in local time) from the closest data capture device to the MGS 

generating sources and at the CAISO interconnection points of the 66Kv system:  

 

a. 08.16.2016           1513 

b. 09.26.2016           1352 

c. 04.19.2017           0945 

d. 04.19.2017           0946 

e. 05.01.2017           1624 

f. 02.03.2018           1219 

g. 04.20.2018           1625 

II. THE CITY’S BREACH OF THE PPTA IN CONNECTION WITH ADJUSTED 

CONTRACT CAPACITY TESTING 

The City’s vexatious conduct with respect to the scheduled gear set repair has been 

matched by its transparent gamesmanship regarding Adjusted Contract Capacity Testing at the 

Facility.  The Facility now has completed the City’s requested November 27, 2018 test.  

Preliminary results show that the Facility is operating above and beyond what is required of it 

under the PPTA and that Bicent will be entitled to a substantial Heat Rate Bonus.  Once the final 

test results are in, we will invoice the City for that bonus.   

 

We still have not heard any explanation as to why the City’s insistence on the November 

15 and November 27 tests is not a violation of Section 7.2 of the PPTA, which permits the City 

to request additional Adjusted Contract Capacity Tests only “during the years that the biennial 

Adjusted Capacity Test is not completed” and then only “at a time to be reasonably agreed upon 

by the Parties.”  Please explain what provision in the PPTA, if any, provides a basis for the City 

to demand a capacity test on November 15 and November 27.   

 

We also ask again that you confirm the City will pay for those Adjusted Contract 

Capacity Tests.  Section 7.2 of the PPTA explicitly states that a request by the City for an 

additional Adjusted Contract Capacity Test is at “its expense.”  Yet your letter does not address 

Bicent’s request that the City reimburse Bicent for its costs incurred preparing for the November 

15 test which the City unceremoniously canceled at the last minute.  As noted in the Notice of 

Default, the costs associated with the abandoned November 15 test are roughly $60,000.  Bicent 

will provide the City with the costs incurred in connection with the November 27 test, which will 

be substantially more and is also at the City’s expense, once the final results are available.   
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Putting aside the City’s clear obligation to pay for these tests, your suggestion that Bicent 

behaved improperly with respect to the November 15 test is baseless.  As Bicent explained 

repeatedly to Ms. Nguyen, it made no sense to conduct a second Adjusted Capacity Test in such 

short proximity to the one that Bicent would conduct after the December outage.  Nonetheless, 

Ms. Nguyen requested over and over that Bicent conduct the test.  She even went so far as to 

provide “notice of a default” (via email) over the matter on November 14.  In response to the 

City’s improper demands, Bicent took extraordinary steps to prepare for a test outside the normal 

timeframe.  It mobilized out-of-state third parties and Facility staff and stood ready to perform 

the test for the sole purpose of accommodating the City.  It was only after Bicent signaled its 

agreement that the City withdrew its demand for a test.   

 

In your letter, the City now claims that Bicent’s agreement, on November 13, came “too 

late for Vernon to prepare” for the test or “to participate in a meaningful way.”  But it was on the 

very same day that Ms. Nguyen once again demanded Bicent “comply with [the City’s] request 

of performing the Capacity test on November 15, 2018, as originally scheduled and agreed to by 

all the parties.”  Your letter therefore raises the question of why Ms. Nguyen, the City’s Director 

of Public Utilities, continued to insist that Bicent perform a capacity test even after it had 

become “too late” for the City to participate in the test.  It is this sort of bad faith conduct that 

has undermined the Parties’ relationship under the PPTA.   

 

Finally, your letter states that “there is a dispute with regard to the Capacity Test Bicent 

intends to conduct following the December 3-13 outage and whether, in light of the November 

27 [capacity] test, this test is appropriate or necessary.”4  On this point we may be in rare 

agreement.  Indeed, your letter is consistent with the reasoning behind Bicent’s objection to the 

November 15 and November 27 test – that it made little sense to schedule additional capacity 

tests so close to the planned biennial test following the December repair.  That the City has now 

accepted Bicent’s view of the matter so soon after the November 27 test strongly suggests its 

lack of good faith in insisting on duplicative testing all along.  Now that the November 27 

capacity test has been performed, however, Bicent agrees not to conduct another capacity test in 

December 2018.  Instead, Bicent will conduct the biennial Adjusted Contract Capacity Test in 

the Spring of 2019, prior to April 10 and within the biennial time period.5  Bicent will let the 

City know the exact date as soon as practicable.   

III. THE CITY’S PAYMENT OBLIGATIONS 

Finally, we are also unimpressed by your efforts to excuse Ms. Nguyen’s assertion that 

the City would withhold payment under the PPTA for “the difference between 134 MW capacity 

and . . . 121 MW capacity.”  While it is true that the City may dispute invoices under Section 

                                                 
4 While your letter suggests that the City believes no test should occur in December, Ms. Nguyen apparently feels 
otherwise.  On December 3, 2018 she emailed Bicent that the City was planning to send witnesses to observe the 
test—the very same witnesses who told Bicent personnel that they did not understand why the November 27 was 
being done given that another test was already scheduled for December.  This begs the question of what the City’s 
position really is and who is giving direction.  

5 In November 2016, Ms. Nguyen waived the 2016 test, which brought the Facility current for testing purposes to 
2017.  The current biennial period thus runs from April 10, 2017 through April 10, 2019. 
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15.3 of the PPTA, your letter fails to mention a key limitation on that right:  that the dispute must 

be “in good faith.”  The plain language of the PPTA makes clear that the Facility is not required 

to deliver 134 MW at this point in its lifespan (PPTA, Appx. B), and Ms. Nguyen provided no 

explanation of why the Facility’s invoices might be incorrect.  The City’s decision to pay the 

invoices confirms that there was no good faith basis for Ms. Nguyen’s threats to withhold 

payment.   

 

While it is true that the City ultimately paid Bicent’s most recent invoice, it is untenable 

for Bicent to continue under ad hoc threats of non-payment that have no basis in the PPTA.  This 

is all the more concerning given the City’s failure in your December 1 letter to confirm that it 

will pay (as required under the PPTA) for the November 15 and November 27 additional 

Adjusted Contract Capacity Tests.  The City’s conduct does not evince a willingness to continue 

to perform its payment obligations under the PPTA in good faith.   

 

We look forward to discussing these matters on next week in Los Angeles.   

 

 

Sincerely, 

 
Andrew Levine 
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December 10, 2018 
 
VIA FIRST CLASS U.S. MAIL AND EMAIL 
 
William D. Kissinger 
Morgan Lewis 
One Market, Spear Street Tower 
San Francisco, CA 94105 
Email: william.kissinger@morganlewis.com  
 

Re: Notice of Event of Default and Request for Information Pursuant to Malburg 
Generating Station Power Purchase Tolling Agreement and Interconnection 
and Transmission Services Agreement  

 
Dear Bill,  
 
 As you know, we serve as litigation counsel for Bicent (California) Malburg LLC 
(“Bicent”).  I write to provide notice that the City of Vernon is in default under the parties’ 
Power Purchase Tolling Agreement (“PPTA”) and Interconnection and Transmission Services 
Agreement (“ITSA”) as a result of the City’s failure to properly maintain its Distribution System 
and Interconnection Facilities1 in breach of the terms of those Agreements.  These breaches have 
caused serious injury to Bicent, and there is substantial evidence that they are the cause of a 
broken gear set at the Malburg Generating Station (the “Facility”).  Bicent is entitled to 
indemnification for all Losses that it has suffered as a result of the City’s breaches of the 
Agreements, including but not limited to costs of repair and damage to its property, lost Energy 
Payments, lost Capacity Payments, and the attorneys’ fees it has expended in this matter.   
 
 The City operates an electrical power distribution system (the “Distribution System”) that 
is connected to the Facility at an interconnection point.  Because the City’s Distribution System 
and the Facility are electrically connected, power quality disturbances in the City’s Distribution 
System can (and have) had a detrimental effect on the Facility.  Accordingly, the ITSA requires 
the City to, among other things: 
 

1. Cause its Distribution System and Interconnection Facilities to be operated, maintained, 
and controlled “in a safe and reliable manner and in accordance with the ITSA.”  ITSA 
§§ 7.2, 8.1.   
 

                                                 
1 All capitalized terms have the meaning ascribed to them in the ITSA and/or PPTA. 
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2. Ensure the “protection of its facilities consistent with Good Utility Practice.”  ITSA § 
7.5.4.1.   
 

3. Ensure that its facilities meet standards for “Power Quality” under which they do not 
cause “excessive voltage flicker” and “excessive distortion to the sinusoidal voltage or 
current waves as defined by ANSI Standard C84.1-1989, in accordance with IEEE 
Standard 519 . . . .”  ITSA § 7.5.6.   

 
 The City is in breach of these obligations because its Distribution System and 
Interconnection Facilities are not in compliance with the requirements of the ITSA and the 
PPTA.  For example, the Distribution System is prone to repeated and excessive spikes, 
transients, distortions, flicker, fluctuations, and interruptions of voltage and current that violate 
the ITSA’s standards of Power Quality and fall well below the standards of Good Utility 
Practice.  Bicent’s initial investigation suggests that, given their timing, the excessive voltage 
spikes and flicker in the City’s Distribution System likely were the primary cause of the damage 
to a steam turbine gear set at the Facility that occurred in April 2018 and of the resulting outage 
periods.   
 

This is not the first time that the City’s inadequate Distribution System and failure to 
operate its Interconnection Facilities in accordance with Good Utility Practice have damaged the 
Facility.  In 2013, the City’s negligent switching activity caused a full-plant trip and severe 
damage to the Facility, and the parties entered a settlement agreement in which the City agreed 
to pay for the losses suffered by Bicent.  Unfortunately, the City has failed to remedy the 
deficiencies in its Distribution System and the City’s lack of Good Utility Practice in the 
operation of that system.   

 
As a result of the City’s ongoing failure to operate and maintain its systems in a safe and 

reliable manner, Bicent will incur millions of dollars in repair costs and has been forced to make 
the Facility unavailable for power generation.  Pursuant to the parties’ letter agreement dated 
September 30, 2013 regarding “Clarification of Zero Dispatch under the PPTA” (the “Sept. 2013 
Letter Agreement”), the City is “obligated to make Energy Payments to Bicent” during the entire 
resulting outage period and “the duration of any related Outage shall not count towards the 
Facility’s Scheduled Outage hours in any applicable Contract Year.”  (A copy of the Sept. 2013 
Letter Agreement is attached as Exhibit 1.).  Yet, the City has insisted on treating outage time 
attributable to the damage its Distribution System has caused to the Facility’s steam turbine 
generator as Scheduled and Forced Outage time in an effort to minimize the Energy and 
Capacity Payments it owes to Bicent.  This is a breach of the PPTA and the Sept. 2013 Letter 
Agreement.2   

 

                                                 
2 Bicent is in receipt of Ms. Nguyen’s December 5, 2018 letter in which the City (falsely) claims that outages at the 
Facility exceed those permitted under the PPTA.  The December 5 letter ignores not only the Sept. 2013 Letter 
Agreement, but numerous correspondence and agreements between Bicent and the City (including some Ms. 
Nguyen appears to have forgotten).  Bicent intends to respond to the misstatements in that letter and to make a 
calculation of Energy and Capacity Payments owed by the City shortly.    
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The City’s breaches of the PPTA and the ITSA have caused Bicent substantial damages, 
all of which are recoverable under the terms of those agreements.  First, Bicent is entitled to 
recover the amounts it has expended and will expend for temporary and permanent repairs to the 
Facility’s steam turbine gear set.  Second, Bicent is entitled to Energy Payments for outage 
periods that are attributable to the damage to the steam turbine gear set.  Third, Bicent is entitled 
to Capacity Payments for outage periods that were characterized as Forced Outages but should 
not have been in light of the City’s primary responsibility for the gear set damage.  Fourth, 
Bicent is entitled to recover all of its other Losses attributable to the damage to the steam turbine 
gear set, including but not limited to the attorneys’ fees it has and continues to expend on this 
matter.   
 

On December 5, 2018, Bicent requested that the City provide information regarding the 
Distribution System which is squarely relevant to determine the nature of the deficiencies in the 
system and how the City’s non-compliance with its obligations caused or contributed to the 
damage to the Facility’s steam turbine gear set.  (A copy of Bicent’s December 5, 2018 letter is 
attached as Exhibit 2.)  Pursuant to Section 22.1 of the ITSA, Bicent reiterates those requests.  
The Power Quality of the Distribution System materially impacts the Facility on a daily basis.  
Thus, this information is necessary for the safe and reliable operation of the Facility and Bicent’s 
ongoing performance under the Agreements.  In light of Bicent’s cooperation with the City’s 
information requests (many of which ask for information already in the City’s possession—as 
you yourself have conceded—or that are transparently designed to distract from the real disputes 
between the parties), Bicent expects and appreciates the City’s prompt production of this critical 
material.  

 
Finally, given the multiple occasions on which the City has caused significant damages to 

the Facility, either by its negligent switching activity and/or by failing to maintain and operate its 
systems in a safe and reliable manner and in accordance with Good Utility Practice, Bicent 
formally requests that the City provide information sufficient to determine whether it has 
performed, as required under Section 4.1 of ITSA, “routine inspection and testing of its facilities 
and equipment in accordance with Good Utility Practice as may be necessary to ensure the 
continued interconnection of the Generating Facility with the Distribution System in a safe and 
reliable manner.”  To supplement the Section 22.1 requests outlined in Bicent’s December 5, 
2018 letter and pursuant to Section 7.8 of the ITSA, please provide the following information 
regarding the City’s compliance with its testing and inspection obligations, which is not only 
relevant to confirm the City’s compliance with its such obligations, but to Bicent’s ongoing 
analysis of the damage caused to the Facility by the City: 

 
1. A description of each inspection conducted or overseen by the City and/or its agents 

of the Distribution System and Interconnection System equipment since January 
2013, including but not limited to the: 
 

a. Date and duration of the inspection. 
b. Persons and entities involved in the inspection. 
c. Identification of the devices, components (hardware and/or software), 

equipment, facilities, and/or systems, inspected. 
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2. All documents and communications relating to the inspection identified in 1 above, 

including but not limited to inspection results and maintenance or corrective actions 
taken or contemplated to address any issues identified in the inspection. 
 

3. A description of each test conducted or overseen by the City and/or its agents of the 
Distribution System and Interconnection System equipment since January 2013, 
including but not limited to the: 

 
a. Date and duration of the test. 
b. Persons and entities involved in the test. 
c. Identification of the devices, components (hardware and/or software), 

equipment, facilities, and/or systems, tested. 
 

4. All documents and communications relating to the testing identified in 3 above, 
including but not limited to test results and maintenance or corrective actions taken or 
contemplated to address any issues identified in the test. 

 
We appreciate the City’s prompt response to the above requests and look forward to 

meeting with you and the City’s representatives on December 11, 2018.  Paul Prager, Kerri 
Langlais, Stefanie Fleischman, Jeffrey Theodore and I will attend the meeting for Bicent. 

 
Sincerely, 

 
Andrew Levine 

 
Encls. 
 
CC: City of Vernon 
 4305 S. Santa Fe Avenue 
 Vernon, CA 90058 
 Facsimile:  (323) 826-1438 
 Attn:  Kelly Nguyen, General Manager, Public Utilities 

Email:  knguyen@ci.vernon.ca.us 
  

City of Vernon 
 4305 S. Santa Fe Avenue 
 Vernon, CA 90058 

Facsimile:  (323) 826-1438 
Attn:  Hema Patel, City Attorney 

 Email:  hpatel@ci.vernon.ca.us 
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December 5, 2018 

 

VIA EMAIL AND FIRST CLASS U.S. MAIL  

 

William D. Kissinger 

Morgan, Lewis & Bockius LLP 

One Market, Spear Street Tower 

San Francisco, CA 94105 

Email: william.kissinger@morganlewis.com  

 

Re: Information Requests in Advance of Informal Resolution Meeting 

 Malburg Generating Station Power Purchase Tolling Agreement  

 

Dear Bill,  

 

I write in response to your December 1, 2018 letter.  Despite your repeated promises to 

provide the City of Vernon’s “substantive response” to Bicent (California) Malburg LLC’s 

(“Bicent”) November 17, 2018 Notice of Default (“Notice of Default”) against the City of 

Vernon (the “city”) and subsequent correspondence, your letter does nothing of the sort.  In 

particular, the letter does not answer many of the questions posed in the Notice of Default and 

misstates many of the facts and the timeline relevant to Ms. Nguyen’s bad faith conduct on 

behalf of the City.  Your letter also contains a host of inconsistencies and takes positions on 

behalf of the City that contradict Ms. Nguyen’s prior correspondence and subsequent actions.  

While we address some of those matters below, there is little benefit in repeating the facts 

detailed in the Notice of Default.  We believe that back and forth may need to be fleshed out in 

another forum.   

 

Given the contents of your December 1 letter, we continue to be concerned by the City’s 

long delay of the initial meeting required under Section 19.2 of the Power Purchase Tolling 

Agreement (“PPTA”).  As you know, Bicent first requested a meeting between the parties’ 

designated representatives, Messrs. Prager and Fandino, on November 14.  The City did not 

respond to Bicent’s request until your December 1 letter, which offers a two-week slate of dates 

beginning on December 10, notwithstanding the timeline set forth in Section 19.2.  As I 

mentioned in my email, we are available to meet with the City in the afternoon of December 10 

and, as necessary, in the morning on December 11 in Los Angeles.  Please confirm the City’s 

representatives, including Mr. Fandino, are available to meet a those times.   

 

In the interim, we write briefly regarding issues we intend to address during the meeting next 

week.   

mailto:levine@braunhagey.com
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I. THE CITY’S BREACH OF THE PPTA IN CONNECTION WITH THE 

SCHEDULED GEAR SET REPAIRS 

As detailed in the Notice of Default, the City (at Ms. Nguyen’s direction) has engaged in 

a month’s long campaign to delay repairs at the Malburg Generating Station (the “Facility”), 

which is in stark contrast to earlier representations by the City and its staff that the City “will 

work with [Bicent] to effect successful outages, repair of the STG and subsequent 2019 outages.”  

(See August 3, 2018 P. Hervish email to M. Richards.)  Incredibly, your December 1 letter 

accuses Bicent of being “lackadaisical about the timing of the repairs” while “Vernon was not” 

and suggests that the City has taken the lead in pressing to have the gear set repaired.1  This 

description of events is fanciful.  Bicent initially scheduled the gear set repair for November 1, 

2018, the earliest possible date considering the gear set manufacturing lead time and blackout 

dates for scheduled outages during the summer months. Bicent was forced to reschedule the 

repair for December 3 based on Siemens’s availability – again at the earliest date Siemens was 

willing to perform the repair.  Equally strange is your suggestion that Bicent should have 

repaired the gear set over the Summer.  The PPTA expressly forbids Bicent from scheduling or 

planning an outage “from each June 1 through October 31 during the Service Term.”  PPTA § 

13.1.  At no point did the City request an earlier repair or offer to waive this provision of the 

PPTA so that an earlier repair could be effected.   

 

Instead, the City agreed to the November 1 outage and expressly acknowledged the 

possibility that it might have to be extended to accommodate Siemens.  Agreeing to the 

November 1 outage schedule, the City’s representative wrote on August 3, 2018:   

 

Of course we request any unforeseen updates which m[a]y pertain 

to Siemens parts/staffing issues and subsequent possible 

scheduling modification as soon as you have that knowledge 

available and we will work with you together to effect successful 

outages, repair of the STG [steam turbine generator] and 

subsequent 2019 outages.”  (Emphasis added.)  

That communication reflected the reality that scheduling complicated repairs with multiple third-

parties requires clear communications and flexibility.  It also reflects the historical, constructive 

relationship between Bicent and the City representatives, some of whom have been sidelined for 

reasons that, while opaque to Bicent, undeniably have had a detrimental effect on the parties’ 

                                                 
1 Your letter also exaggerates the impact of a broken gear set on the Facility’s performance.  In particular, the 
description of the de-rate on pages 2-3 of your letter is factually and mathematically inaccurate, which continues a 
troublingly pattern of mistakes that has been a consistent feature of Ms. Nguyen’s tenure.  Your suggestion that 
there should have been a 20 MW de-rate is wrong as a matter of arithmetic.  First, the steam turbine output limit to 
35 MW from its nominal 50 MW capacity implies a 15 MW de-rate. Duct firing is not a factor..  Second, the recent 
Adjusted Contract Capacity Test has confirmed that the temporary facility de-rate to 123 MW is entirely proper.   
and also well within the 94% threshold capacity required under Section 5.3 of the PPTA of 121.39 MW.   
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working relationship.  The City’s recent gamesmanship under Ms. Nguyen’s direction represents 

a stark departure from the parties’ prior course of dealing.2   

 

Your suggestion that the City pressed for repairs early is not consistent with the facts and 

is presumably cooked-up for purposes of litigation and to whitewash Ms. Nguyen’s behavior.  

You liberally quote from Ms. Nguyen’s communications to Bicent, but not a single one of her 

statements reflects an effort to facilitate or help schedule repairs to the gear set (or any other 

constructive contribution to the matter).  Instead, in every instance, Ms. Nguyen was attempting 

to interfere with Bicent’s efforts to schedule the repair while at the same time taking advantage 

of the situation to falsely accuse Bicent of non-compliance with the PPTA.  Ms. Nguyen did not 

even acknowledge Bicent’s request for a December 3-13 outage until after the City was in 

receipt of two requests from Bicent’s outside counsel.  That sort of bad faith behavior clearly 

violates the City’s obligations as Scheduling Coordinator under Article X of the PPTA and 

undermines the long term working relationship on which successful performance under the 

PPTA must be based.  The City (again through Ms. Nguyen) also continues to harass Bicent with 

information requests that serve no purpose other than to make busy work, e.g., most recently 

seeking Bicent’s financials dating back 10 years.  It should be noted that the City has never once 

before requested financial statements from Bicent.3 

 

Unlike Ms. Nguyen, Bicent has been focused up to now on attempting to ensure that 

repairs are made so that the Facility can continue to operate efficiently and safely and deliver the 

power contracted for under the PPTA.  Now that the December 3-13 outage is underway, Bicent 

is particularly interested in obtaining information that will assist it in determining the cause of 

the damage to the Facility’s gear set.  Accordingly, Bicent requests that the City provide the 

following information as soon as possible—it would be particularly helpful to have this 

information in advance of our meeting next week: 

 

1. One-line diagrams of the City’s distribution system up to the point of 

connection(s) with non-COV owned distribution/transmission interface, to include:  

 

a. 66kV system; 

b. 16kV system; 

c. 6.9kV system; 

d. All devices and equipment designed to transfer, interrupt, protect and 

operate the City’s electrical distribution network; and 

e. Proper nomenclature for the devices and equipment in the above.  

 

                                                 
2 Though we appreciate your defense of Ms. Nguyen (suggesting she has been targeted for ad hominem attack), it 
misses the mark and ignores the record.  Not only is the City’s misconduct under her direction patently clear, it has 
been noticed by senior officials within the City itself, some of whom have voiced their own concerns regarding her 
stewardship of the City’s Public Utilities.   

3 As reflected in our prior correspondence, Bicent has taken steps to preserve all relevant documents in its 
possession, custody or control.  Bicent does not, however, have documents regarding several of the sixteen topics 
identified in the Notice of Default because a number of those topics call for information uniquely in the City’s 
possession, custody or control, e.g., topics 5, 7, 8, 9, 10, 11, 12, 13, 16.   
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2. Protective devices:  

 

a. Nomenclature cross referenceable to the one-line diagrams in (1) above;  

b. Setting history;  

c. Calibration records; and 

d. Identification of devices out of calibration. 

 

3. Records of power quality disturbances with date, time, durations to include:  

 

a. Transients; 

b. Interruptions; 

c. Sag/Under voltage; 

d. Swell/Over voltage; 

e. Waveform distortion; 

f. Voltage fluctuations > 2%; and 

g. Frequency variations. 

 

4. Police/Fire and other agency incident reports involving the City’s 66kV, 16kV 

and 6.9kV distribution system, equipment or devices. 

 

5. Records of CAISO/NERC/FERC/WECC audits, investigations, findings related to 

the City’s 66kV through 6.9kV electrical distribution system and operation. 

 

6. Legal suits brought against COV related to power quality disturbances. 

 

7. All maintenance records for distribution breakers, relays and other control 

elements for the storage, transfer, control or operation of the 66kV, 16.9kV and 6.9kV 

distribution system. 

 

8. For 30 minutes prior through 30 minutes after the following date/times (i through 

vii of (d)) provide:  

 

a. System condition and configuration at time of event; 

b. Routine and Non-Routine switching events on the Vernon 66kV, 16.9kV 

and 6.9kV system; 

c. Relay operation events, Microprocessor Event Recorder data, Digital Fault 

Recording events, Oscillography waveform data; 

d. System Voltage recordings at MGS point of interconnection with the COV 

66kV bus; and 

e. Date/time (local) 

 

i. 08.16.2016           1513 

ii. 09.26.2016           1352 

iii. 04.19.2017           0945 

iv. 04.19.2017           0946 
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v. 05.01.2017           1624 

vi. 02.03.2018           1219 

vii. 04.20.2018           1625 

 

9. Millisecond data (Voltage on 3-phases, Current on 3-phases, Voltage Imbalance, 

Current Imbalance, Frequency, Current Total Harmonic Distortion, Voltage Total Harmonic 

Distortion, Watts on 3-phases, Vars, Total Power) for 5 minutes before through 5 minutes after 

the following times (given in local time) from the closest data capture device to the MGS 

generating sources and at the CAISO interconnection points of the 66Kv system:  

 

a. 08.16.2016           1513 

b. 09.26.2016           1352 

c. 04.19.2017           0945 

d. 04.19.2017           0946 

e. 05.01.2017           1624 

f. 02.03.2018           1219 

g. 04.20.2018           1625 

II. THE CITY’S BREACH OF THE PPTA IN CONNECTION WITH ADJUSTED 

CONTRACT CAPACITY TESTING 

The City’s vexatious conduct with respect to the scheduled gear set repair has been 

matched by its transparent gamesmanship regarding Adjusted Contract Capacity Testing at the 

Facility.  The Facility now has completed the City’s requested November 27, 2018 test.  

Preliminary results show that the Facility is operating above and beyond what is required of it 

under the PPTA and that Bicent will be entitled to a substantial Heat Rate Bonus.  Once the final 

test results are in, we will invoice the City for that bonus.   

 

We still have not heard any explanation as to why the City’s insistence on the November 

15 and November 27 tests is not a violation of Section 7.2 of the PPTA, which permits the City 

to request additional Adjusted Contract Capacity Tests only “during the years that the biennial 

Adjusted Capacity Test is not completed” and then only “at a time to be reasonably agreed upon 

by the Parties.”  Please explain what provision in the PPTA, if any, provides a basis for the City 

to demand a capacity test on November 15 and November 27.   

 

We also ask again that you confirm the City will pay for those Adjusted Contract 

Capacity Tests.  Section 7.2 of the PPTA explicitly states that a request by the City for an 

additional Adjusted Contract Capacity Test is at “its expense.”  Yet your letter does not address 

Bicent’s request that the City reimburse Bicent for its costs incurred preparing for the November 

15 test which the City unceremoniously canceled at the last minute.  As noted in the Notice of 

Default, the costs associated with the abandoned November 15 test are roughly $60,000.  Bicent 

will provide the City with the costs incurred in connection with the November 27 test, which will 

be substantially more and is also at the City’s expense, once the final results are available.   
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Putting aside the City’s clear obligation to pay for these tests, your suggestion that Bicent 

behaved improperly with respect to the November 15 test is baseless.  As Bicent explained 

repeatedly to Ms. Nguyen, it made no sense to conduct a second Adjusted Capacity Test in such 

short proximity to the one that Bicent would conduct after the December outage.  Nonetheless, 

Ms. Nguyen requested over and over that Bicent conduct the test.  She even went so far as to 

provide “notice of a default” (via email) over the matter on November 14.  In response to the 

City’s improper demands, Bicent took extraordinary steps to prepare for a test outside the normal 

timeframe.  It mobilized out-of-state third parties and Facility staff and stood ready to perform 

the test for the sole purpose of accommodating the City.  It was only after Bicent signaled its 

agreement that the City withdrew its demand for a test.   

 

In your letter, the City now claims that Bicent’s agreement, on November 13, came “too 

late for Vernon to prepare” for the test or “to participate in a meaningful way.”  But it was on the 

very same day that Ms. Nguyen once again demanded Bicent “comply with [the City’s] request 

of performing the Capacity test on November 15, 2018, as originally scheduled and agreed to by 

all the parties.”  Your letter therefore raises the question of why Ms. Nguyen, the City’s Director 

of Public Utilities, continued to insist that Bicent perform a capacity test even after it had 

become “too late” for the City to participate in the test.  It is this sort of bad faith conduct that 

has undermined the Parties’ relationship under the PPTA.   

 

Finally, your letter states that “there is a dispute with regard to the Capacity Test Bicent 

intends to conduct following the December 3-13 outage and whether, in light of the November 

27 [capacity] test, this test is appropriate or necessary.”4  On this point we may be in rare 

agreement.  Indeed, your letter is consistent with the reasoning behind Bicent’s objection to the 

November 15 and November 27 test – that it made little sense to schedule additional capacity 

tests so close to the planned biennial test following the December repair.  That the City has now 

accepted Bicent’s view of the matter so soon after the November 27 test strongly suggests its 

lack of good faith in insisting on duplicative testing all along.  Now that the November 27 

capacity test has been performed, however, Bicent agrees not to conduct another capacity test in 

December 2018.  Instead, Bicent will conduct the biennial Adjusted Contract Capacity Test in 

the Spring of 2019, prior to April 10 and within the biennial time period.5  Bicent will let the 

City know the exact date as soon as practicable.   

III. THE CITY’S PAYMENT OBLIGATIONS 

Finally, we are also unimpressed by your efforts to excuse Ms. Nguyen’s assertion that 

the City would withhold payment under the PPTA for “the difference between 134 MW capacity 

and . . . 121 MW capacity.”  While it is true that the City may dispute invoices under Section 

                                                 
4 While your letter suggests that the City believes no test should occur in December, Ms. Nguyen apparently feels 
otherwise.  On December 3, 2018 she emailed Bicent that the City was planning to send witnesses to observe the 
test—the very same witnesses who told Bicent personnel that they did not understand why the November 27 was 
being done given that another test was already scheduled for December.  This begs the question of what the City’s 
position really is and who is giving direction.  

5 In November 2016, Ms. Nguyen waived the 2016 test, which brought the Facility current for testing purposes to 
2017.  The current biennial period thus runs from April 10, 2017 through April 10, 2019. 
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15.3 of the PPTA, your letter fails to mention a key limitation on that right:  that the dispute must 

be “in good faith.”  The plain language of the PPTA makes clear that the Facility is not required 

to deliver 134 MW at this point in its lifespan (PPTA, Appx. B), and Ms. Nguyen provided no 

explanation of why the Facility’s invoices might be incorrect.  The City’s decision to pay the 

invoices confirms that there was no good faith basis for Ms. Nguyen’s threats to withhold 

payment.   

 

While it is true that the City ultimately paid Bicent’s most recent invoice, it is untenable 

for Bicent to continue under ad hoc threats of non-payment that have no basis in the PPTA.  This 

is all the more concerning given the City’s failure in your December 1 letter to confirm that it 

will pay (as required under the PPTA) for the November 15 and November 27 additional 

Adjusted Contract Capacity Tests.  The City’s conduct does not evince a willingness to continue 

to perform its payment obligations under the PPTA in good faith.   

 

We look forward to discussing these matters on next week in Los Angeles.   

 

 

Sincerely, 

 
Andrew Levine 
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Other (35) 

Wrongful Termination (36) 

Other Employment (15) 

Breach of Contract/ Warranty 
(06) 

(not insurance) 

Collections (09) 

Insurance Coverage (18) 

Other Contract (37) 

Eminent Domain/Inverse 
Condemnation (14) 

Wrongful Eviction (33) 

Other Real Property (26) 

Unlawful Detainer-Commercial 
(31) 

Unlawful Detainer-Residential 
(32) 

Unlawful Detainer-
Post-Foreclosure (34) 

Unlawful Detainer-Drugs (38) 

LASC CIV 109 Rev. 12/18 

For Mandatory Use 

8 
. Type of Action 
(Check only .one)· 

' 
. 

□ A6029 Other Commercial/Business Tort (not fraud/breach of contract) 

□ A6005 Civil Rights/Discrimination 

□ A6010 Defamation (slander/libel) 

□ A6013 Fraud (no contract) 

□ A6017 Legal Malpractice 

□ A6050 Other Professional Malpractice (not medical or legal) 

□ A6025 Other Non-Personal Injury/Property Damage tort 

□ A6037 Wrongful Termination 

□ A6024 Other Employment Complaint Case 

□ A6109 Labor Commissioner Appeals 

□ A6004 Breach of Rental/Lease Contract (not unlawful detainer or wrongful 
eviction) 

□ A6008 ContractNVarranty Breach -Seller Plaintiff (no fraud/negligence) 

0 A6019 Negligent Breach of ContractNVarranty (no fraud) 

□ A6028 Other Breach of ContractNVarranty (not fraud or negligence) 

□ A6002 Collections Case-Seller Plaintiff 

□ A6012 Other Promissory Note/Collections Case 

□ A6034 Collections Case-Purchased Debt (Charged Off Consumer Debt 
Purchased on or after Januarv 1 2014) 

□ A6015 Insurance Coverage (not complex) 

□ A6009 Contractual Fraud 

□ A6031 Tortious Interference 

□ A6027 Other Contract Dispute(not breach/insurance/fraud/negligence) 

□ A7300 Eminent Domain/Condemnation Number of parcels ___ 

□ A6023 Wrongful Eviction Case 

□ A6018 Mortgage Foreclosure 

□ A6032 Quiet Title 

□ A6060 Other Real Property (not eminent domain, landlord/tenant, foreclosure) 

□ A6021 Unlawful Detainer-Commercial (not drugs or wrongful eviction) 

□ A6020 Unlawful Detainer-Residential (not drugs or wrongful eviction) 

□ A6020F Unlawful Detainer-Post-Foreclosure 

□ A6022 Unlawful Detainer-Drugs 

CIVIL CASE COVER SHEET ADDENDUM 
AND STATEMENT OF LOCATION 

·. C Applicable 
Reaso~s - See Step 3 

Above 

1, 2, 3 

1,2,3 

1,2,3 

1, 2, 3 

1, 2, 3 

1, 2, 3 

1,2,3 

1, 2, 3 

1,2,3 

10 

2,5 

2,5 

1,2,5 

1, 2, 5 

5, 6, 11 

5, 11 

5,6, 11 

1, 2, 5, 8 

1,2,3,5 

1, 2, 3, 5 

1, 2, 3, 8, 9 

2,6 

2,6 

2,6 

2,6 

2,6 

6, 11 

6, 11 

2, 6, 11 

2, 6, 11 
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A 
Civil Case Cover Sheet 

Category No. 

Asset Forfeiture (05) 

Petition re Arbitration ( 11) 

Writ of Mandate (02) 

Other Judicial Review (39) 

Antitrust/Trade Regulation (03) 

Construction Defect (10) 

Claims Involving Mass Tort 
(40) 

Securities Litigation (28) 

Toxic Tort 
Environmental (30) 

Insurance Coverage Claims 
from Complex Case ( 41) 

Enforcement 
of Judgment (20) 

RICO (27) 

Other Complaints 
(Not Specified Above) (42) 

Partnership Corporation 
Governance (21) 

Other Petitions (Not 
Specified Above) (43) 

LASC CIV 109 Rev. 12/18 

For Mandatory Use 

B 
Type of Action 

(Check only one) 

□ A6108 Asset Forfeiture Case 

□ A6115 Petition to Compel/ConfirmNacate Arbitration 

□ A6151 Writ - Administrative Mandamus 

□ A6152 Writ - Mandamus on Limited Court Case Matter 

□ A6153 Writ - Other Limited Court Case Review 

□ A6150 Other Writ /Judicial Review 

□ A6003 Antitrust/Trade Regulation 

□ A6007 Construction Defect 

□ A6006 Claims Involving Mass Tort 

□ A6035 Securities Litigation Case 

□ A6036 Toxic Tort/Environmental 

□ A6014 Insurance Coverage/Subrogation (complex case only) 

□ A6141 Sister State Judgment 

□ A6160 Abstract of Judgment 

□ A6107 Confession of Judgment (non-domestic relations) 

□ A6140 Administrative Agency Award (not unpaid taxes) 

□ A6114 Petition/Certificate for Entry of Judgment on Unpaid Tax 

□ A6112 Other Enforcement of Judgment Case 

□ A6033 Racketeering (RICO) Case 

□ A6030 Declaratory Relief Only 

□ A6040 Injunctive Relief Only (not domestic/harassment) 

□ A6011 Other Commercial Complaint Case (non-tort/non-complex) 

□ A6000 Other Civil Complaint (non-tort/non-complex) 

□ A6113 Partnership and Corporate Governance Case 

□ A6121 Civil Harassment With Damages 

□ A6123 Workplace Harassment With Damages 

□ A6124 Elder/Dependent Adult Abuse Case With Damages 

□ A6190 Election Contest 

□ A6110 Petition for Change of Name/Change of Gender 

□ A6170 Petition for Relief from Late Claim Law 

□ A6100 Other Civil Petition 

CIVIL CASE COVER SHEET ADDENDUM 
AND STATEMENT OF LOCATION 

C Applicable 
Reasons - See Step 3 

Above 

2, 3, 6 

2,5 

2,8 

2 

2 

2,8 

1, 2, 8 

1, 2, 3 

1, 2, 8 

1, 2, 8 

1, 2, 3, 8 

1, 2, 5, 8 

2, 5, 11 

2,6 

2,9 

2,8 

2,8 

2,8,9 

1, 2, 8 

1, 2, 8 

2,8 

1, 2, 8 

1, 2, 8 

2, 8 

2,3,9 

2,3,9 

2, 3,9 

2 

2, 7 

2, 3,8 

2,9 
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SHORT TITLE: Bicent (California) Malburg LLC, et al. v. City of Vernon, et al. CASE NUMBER 

Step 4: Statement of Reason and Address: Check the appropriate boxes for the numbers shown under Column C for the 

type of action that you have selected. Enter the address which is the basis for the filing location, including zip code. 

(No address required for class action cases). 

ADDRESS: 

REASON: Stanley Mask Courthouse 

D 1. 0 2. D 3. D 4. D 5. D 6. D 7. D8. □ 9.D10.D11. 
111 North Hill Street 

Los Angeles, CA 90012 

CITY: STATE: ZIP CODE: 

Los Angeles CA 90012 

Step 5: Certification of Assignment: I certify that this case is properly filed in the Central Judicial District of 

the Superior Court of California, County of Los Angeles [Code Civ. Proc., §392 et seq., and Local Rule 2.3(a)(1)(E)]. 

Dated: 03/14/19 

(SIGNATURE OF ATTORNEY/FILING PARTY) 

PLEASE HAVE THE FOLLOWING ITEMS COMPLETED AND READY TO BE FILED IN ORDER TO PROPERLY 
COMMENCE YOUR NEW COURT CASE: 

1. Original Complaint or Petition. 

2. If filing a Complaint, a completed Summons form for issuance by the Clerk. 

3. Civil Case Cover Sheet, Judicial Council form CM-010. 

4. Civil Case Cover Sheet Addendum and Statement of Location form, LACIV 109, LASC Approved 03-04 (Rev. 
02/16). 

5. Payment in full of the filing fee, unless there is court order for waiver, partial or scheduled payments. 

6. A signed order appointing the Guardian ad Litem, Judicial Council form CIV-010, if the plaintiff or petitioner is a 
minor under 18 years of age will be required by Court in order to issue a summons. 

7. Additional copies of documents to be conformed by the Clerk. Copies of the cover sheet and this addendum 
must be served along with the summons and complaint, or other initiating pleading in the case. 

LASC CIV 109 Rev. 12/18 

For Mandatory Use 

CIVIL CASE COVER SHEET ADDENDUM 
AND STATEMENT OF LOCATION 
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