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IN THE CIRCUIT COURT OF THE TENTH
JUDICIAL CIRCUIT OF FLORIDA, IN AND
FOR POLK COUNTY, FLORIDA
CASE NO: 2017-CA-003547
POINCIANA COMMUNITY
DEVELOPMENT DISTRICT, a local unit
of special-purpose government organized
and existing under the laws of the State of
Florida, and
POINCIANA WEST COMMUNITY
DEVELOPMENT DISTRICT, a local unit
of special-purpose government organized
and existing under the laws of the State of
Florida,
Plaintiffs,
v.
THE STATE OF FLORIDA, AND THE
TAXPAYERS, PROPERTY OWNERS
AND
CITIZENS
OF
POINCIANA
COMMUNITY
DEVELOPMENT
DISTRICT AND POINCIANA WEST
COMMUNITY
DEVELOPMENT
DISTRICT,
INCLUDING
NONRESIDENTS OWNING PROPERTY OR
SUBJECT TO TAXATION THEREIN,
AND OTHERS HAVING OR CLAIMING
ANY RIGHTS, TITLE OR INTEREST IN
PROPERTY TO BE AFFECTED BY THE
ISSUANCE OF THE BONDS HEREIN
DESCRIBED, OR TO BE AFFECTED IN
ANY WAY THEREBY,
Defendants.
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MEMORANDUM OF LAW REGARDING
APPLICABILITY OF ISSUE PRECLUSION
Plaintiffs Poinciana and Poinciana West Community Development Districts (“Districts”),
by and through undersigned counsel, hereby submit this Memorandum of Law concerning the

applicability of issue preclusion (also known as collateral estoppel) in this bond validation
proceeding. In so doing, the Districts state:
FACTUAL BACKGROUND
1.

In this case, the Districts – two independent special purpose forms of local

government – are seeking to validate $102 million in special assessment revenue bonds to
finance and acquire certain infrastructure improvements within the Districts. The infrastructure
improvements consist of existing and future amenities located (or to be located) within the
Districts, which specially benefit the developable real property within the Districts (hereinafter
“Amenity Acquisition”). The Districts are proposing to issue the bonds and secure their
repayment with debt special assessments encumbering the specially benefited real property
within their boundaries. The Districts accordingly are seeking a judgment in this case validating,
inter alia, the bonds and the special assessments levied to repay the bonds.
2.

The Districts previously sought to validate bonds and special assessments to

undertake the Amenity Acquisition in Poinciana Community Development District, et al., v.
State of Florida, et al., Polk County Circuit Court Case No. 2016-CA-4023 (“2016 Case”). In
July 2017, following a four-day trial, the Honorable Randall G. McDonald entered a final
judgment finding that the Districts demonstrated compliance with all three prongs for validating
bonds, namely (a) there was a valid public purpose for the Amenity Acquisition; (b) they have
the power to issue the bonds; and (c) they followed the proper procedures to issue bonds and
levy assessments. Judge McDonald also found that the Amenity Acquisition provided a special
benefit to the lands within the Districts. However, he found that the Districts did not properly
allocate the special assessments and therefore denied validation.
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3.

In denying validation, the Court relied upon language in the assessment

methodology report concluding that each home within the Districts would receive an equal
benefit from the Amenity Acquisition. The proposed allocation did not allocate assessments
equally. The reason for an unequal allocation was a baseline premise of the transaction that
homeowners would not pay more in special assessments than they do in fees to enjoy the
amenities. The current fee structure has unit owners paying the developer (A.V. Homes) different
fees to enjoy the amenities based on when they bought into the development. To satisfy the
baseline premise, the Districts proposed an assessment equalization payment that would reduce
the assessments to ensure no one would be paying more in assessments than they do in fees. The
Court could not find any rational basis for the Districts to allocate the assessments in this unequal
manner, and it rejected the proposed allocation accordingly.
4.

Following the entry of judgment on order, the Districts approved a revised

assessment methodology, which allocates the special assessments on an equal basis per unit. The
methodology no longer contemplates a pre-financing assessment equalization payment will be
made. The equal allocation comports with the opinion in the assessment methodology report that
all units receive an equal benefit from the Amenity Acquisition. The transaction and the matters
to be validated otherwise remain substantively unchanged.
5.

William Mann and Brenda Taylor are two property owners within the Districts.

Both opposed validation in the 2016 Case and both were unsuccessful in arguing that the three
elements for bond validation were not met and that there was no special benefit to be achieved
from the Amenity Acquisition. Both were also unsuccessful in attacking the valuation used for
the transaction. Another defendant, Dr. Martin Kessler, also challenged but lost on his arguments
regarding valuation.
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6.

Mann and Taylor, through counsel, have suggested in prior hearings held in this

case that they intend to litigate all issues germane to a bond validation, including issues they lost
on in the 2016 Case. The Districts submit that Mann and Taylor (and any other owner within the
Districts) are barred by the doctrine of issue preclusion 1 from relitigating three of the five bond
validation issues: (1) public purpose; (2) power to issue bonds and levy assessments; and (3)
special benefit. Mann and Taylor (and others) should also be barred from relitigating the issue of
valuation. The only issues that should be subject to litigation in this case are (1) whether the
Districts followed the proper procedures in approving the issuance of the bonds and levying
special assessments to repay the bonds and (2) whether the allocation of the assessments on an
equal basis comports with Florida law on allocation.
LEGAL ANALYSIS
A.

Statutory and Common Law Issue Preclusion.

There are two independent bases to preclude defendants from relitigating matters on
which the Districts prevailed in the 2016 Case: section 75.09, Fla. Stat., and common law issue
preclusion.
First, section 75.09, Fla. Stat., provides in pertinent part:
Effect of final judgment.—If the judgment validates such bonds . . . and no appeal
is taken within the time prescribed, or if taken and the judgment is affirmed, such
judgment is forever conclusive as to all matters adjudicated against plaintiff and
all parties affected thereby, including all property owners, taxpayers and citizens
of the plaintiff, and all others having or claiming any right, title or interest in
property to be affected by the issuance of said bonds . . . or to be affected in any
way thereby, and the validity of said bonds . . . shall never be called in question in
any court by any person or party.

1

Florida courts use the terms “issue preclusion,” “collateral estoppel,” and “estoppel by
judgment” interchangeably. Gov’t Emples. Ins. Co. v. Kisha, 163 So.3d 1266, 1267 (Fla. 5th
DCA 2015).
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§ 75.09, Fla. Stat. (emphasis added). Thus, the validation statute expressly provides for res
judicata and collateral estoppel effect. Stop Transit over People, Inc. v. Bd. of Cty. Comm’rs, 347
So. 2d 842 (Fla. 3d DCA 1977).
Mann and Taylor may argue that only a judgment validating bonds gets preclusive effect,
although they have no case holding such. The argument defies the statute’s plain language,
which provides preclusive effect “to all matters adjudicated” in the validation case. Mann and
Taylor also overlook that Judge McDonald found that all elements for issuance of the bonds
were met. Thus, although the judgment did not validate the allocation of the assessments, it
concluded that the bonds met the requirements for validation. Statutory issue preclusion should
now estop Mann and Taylor (and others) from relitigating all matters upon which the Districts
prevailed in the 2016 Case.
Second, even if Mann and Taylor are correct and statutory collateral estoppel is not
available, that would not obviate the common law as it relates to issue preclusion or collateral
estoppel. “The doctrine of collateral estoppel is a judicial creation of ancient vintage that
emanates from the common law.” Gov't Emples. Ins. Co. v. Kisha, 163 So. 3d 1266 (Fla. 5th
DCA 2015). As noted recently by the Fifth District Court of Appeal, “[i]ts historical
development has been founded on the perceived need to reduce the cost and vexation of multiple
lawsuits, conserve judicial resources, and encourage reliance on adjudication by preventing
inconsistent decisions.” Id. at 1267. The Court explained:
[I]n order for collateral estoppel to apply, the issue must have been “fully litigated
and determined in a contest which results in a final decision of a court of
competent jurisdiction.” Mobil Oil Corp., 354 So. 2d at 374; see also Montana v.
United States, 440 U.S. 147,153, 99 S. Ct. 970, 59 L. Ed. 2d 210 (1979);
Cromwell v. Cnty. of Sac., 94 U.S. 351, 353, 24 L. Ed. 195 (1876); Dep’t of
Health & Rehab. Servs. v. B.J.M., 656 So. 2d 906, 910 (Fla. 1995) (discussing the
essential elements of collateral estoppel); Prall, 50 So. at 870 (“[T]he judgment in
the first suit operates as an estoppel in the second suit only as to every point and
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question that was actually litigated and determined in the first . . . .”); United
Auto. Ins. Co. v. Law Offices of Michael I. Libman, 46 So. 3d 1101, 1104 (Fla. 3d
DCA 2010); U.S. Fid. & Guar. Co. v. Odoms, 444 So. 2d 78, 79 - 80 (Fla. 5th
DCA 1984); Husky Indus., Inc. v. Griffith, 422 So. 2d 996, 999 (Fla. 5th DCA
1982). Thus, “[c]ollateral estoppel . . . serves as a bar to relitigation of an issue
which has already been determined by a valid judgment.” Stogniew, 656 So. 2d at
919; see also Zikofsky v. Mktg. 10, Inc., 904 So. 2d 520, 525 (Fla. 4th DCA 2005).
Kisha, 163 So. 3d 163 at 1267-68.
For issue preclusion to exist the following elements must be met:
•

The issue at stake is identical to the one involved in the prior proceeding;

•

The issue was actually litigated in the prior proceeding;

•

The determination of the issue in the prior proceeding was a critical and necessary
part of the judgment; and

•

The party (or their privy) against whom issue preclusion is asserted had a full and
fair opportunity to litigate the issue in the prior proceeding.

Gawker Media, LLC v. Bollea, 129 So.3d 1196, 1204 (Fla. 2d DCA 2014). As set forth below,
all elements for common law issue preclusion are met for three of the five issues litigated in the
2016 Case, namely public purpose; power to issue bonds; and special benefit. All elements for
issue preclusion are also met in connection with defendants’ attacks on the valuation utilized for
the Amenity Acquisition. In the interest of judicial economy and consistency with this Court’s
prior judgment, the Court should thus bar defendants from relitigating those issues.
B.

All Elements for Issue Preclusion Exist Here.

All elements for issue preclusion apply to the public purpose of the project, the power of
the Districts to issue bonds and levy assessments, special benefit, and the valuation. First, it is
beyond question that these precise issues were at play in the 2016 Case. Mann and Taylor cannot
credibly argue otherwise. Second, the judgment in the 2016 Case reflects that each of these
issues was actually litigated in that case. See 2016 Validation Judgment attached as Exhibit A.
Third, since these issues are the only issues germane to a bond validation, it is clear that their
6

determination was a critical and necessary part of the judgment. Fourth, all defendants were
parties to the 2016 Case by virtue of the publication of the Order to Show Cause, which (by
statute) makes them all defendants to the case. See § 75.06, Fla. Stat.
Mann and Taylor may argue that the above issues for which issue preclusion is sought
were not “necessary” to the final judgment since the judgment did not validate the bonds and
assessments. Mann and Taylor conflate the standard. Under Florida law, an issue is necessary or
essential for a determination if it is material to the resolution of the case. 2 See Neapolitan
Enters., LLC v. City of Naples, 185 So. 3d 585, 591 (Fla. 2d DCA 2016) (quoting Restatement
(Second) of Judgments § 27 (1982) (“When an issue of fact or law is actually litigated and
determined by a valid and final judgment, and the determination is essential to the judgment, the
determination is conclusive in a subsequent action between the parties. . . .”); Kondapalli v.
Demasi, 551 B.R. 653, 658 (M.D. Fla. 2016) (construing Florida law and explaining that a
determination is “essential” to the judgment when it was directly and extensively litigated and
the trial judge fully deliberated over and analyzed the issue); see also Restatement (Second) of
Judgments § 27(i) (1982) (recognizing that some issues may be so fully litigated in the first
action that “the balance tips in favor of preclusion” and that the determination of whether an
issue is “necessary” or “essential” is appropriately answered by “whether the issue was actually
recognized by the parties as important and by the trier as necessary to the first judgment”).

2

The reason for the requirement is two-fold: (1) an immaterial issue may not have been
afforded the same careful deliberation and analysis as an issue necessary to the judgment; and (2)
a decision on an immaterial issue provides the losing party with no incentive to contest an
erroneous decision by appeal. Kondapalli v. Demasi, 551 B.R. 653, 659-60 (M.D. Fla. 2016)
(construing Florida law) (citations omitted). Here, Judge McDonald thoroughly deliberated over
and analyzed the bond validation issues of public purpose, the power to issue bonds, and special
benefit. And Mann and Taylor clearly had incentive to appeal his findings on those issues – in
fact they did appeal. Thus, Mann and Taylor cannot now argue that issues they appealed are
really immaterial and unnecessary to the decision.
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In the first bond validation trial the parties extensively litigated and presented evidence
on all five of the issues relevant to a bond and assessment methodology validation. And the
issues were of such import to Mann and Taylor that they even appealed the adverse findings
related to those issues. Further, the trial court did carefully and extensively consider and rule on
each of the five relevant issues in its final judgment. Mann and Taylor cannot now argue that any
of the five issues were not essential or necessary to the trial court’s final judgment. Thus, Mann
and Taylor are precluded from relitigating the elements that the trial court validated.
Mann and Taylor (and perhaps others) may also argue that any persons who bought
property in the District after the 2016 Case was decided should not be precluded from litigating
all bond validation issues. Mann and Taylor have no standing to raise issues applicable to others
unrelated to them. See Sancho v. Smith, 830 So. 2d 856 (Fla. 1st DCA 2002) (parties could not
question constitutionality of statute that did not adversely impact them); Martin v. State, 194 So.
2d 8 (Fla. 3d DCA 1967) (witness summoned to testify before a grand jury lacked standing to
raise issues regarding the procedural propriety of the grand jury).
Even if Mann and Taylor had standing, they err as a matter of law. In Florida, parties
and their “privies” are subject to issue preclusion. Florida courts have defined “privies” to
include one who has been virtually represented by one who is a party to a lawsuit, i.e., where
one’s interest is such that one will be bound by the final judgment as if one were a party.” Pearce
v. Sandler, 219 So.3d 961, 965 (Fla. 3d DCA 2017). Florida cases make clear that subsequent
purchasers of land are in privity with the prior owner for purposes of claim or issue preclusion.
See, e.g., Gerardi v. Carlisle, 232 So. 2d 36, 37 (Fla. 1st DCA 1969) (holding that a successor in
title, such as a subsequent purchaser, is in privity); Moore v. Musa, 198 So. 2d 843 (Fla. 3d DCA
1967) (holding that a successor in title is barred by res judicata from relitigating ejectment suit
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litigated to conclusion by predecessor in title); Stengel v. American Hotels, Co., 152 So.2d 760
(Fla. 2d DCA 1963) (predecessor in interest barred by res judicata or estoppel by judgment from
relitigating action involving the same issues and real property); c.f., Udick v. Harbor Hills Dev.,
L.P., 179 So.3d 489 (Fla. 5th DCA 2015) (“One party may be said to be a privy of another
whenever there is a mutual or successive relationship to the same right.”).
By definition then any person who bought a unit in Poinciana or Poinciana West after the
2016 Case was decided is in privity with someone who was a party to that case. Thus, even
though they may have purchased their units after the 2016 Case concluded they should still be
bound by the findings of fact and conclusions of law reached therein.
Finally, Mann and Taylor may argue that no preclusion should stem from the 2016 Case
because the Florida Supreme Court dismissed that case without prejudice on mootness grounds.
They are wrong. First, preclusion stems from the trial court order, which remains in effect. None
of the issue preclusion elements involves determining whether an appeal was dismissed as moot.
The dismissal of an appeal has no bearing on whether issue preclusion applies. 3
Second, the law is clear: “[o]btaining appellate review is not a prerequisite to applying
either doctrine.” Brandon R. Christian, If at First You Don’t Succeed: Understanding Judicial
Doctrines of Finality, 85 Fla. Bar. J. 32 (May 2011); see also Collins v. Hall, 157 So. 646, 648
(1934) (holding that dismissal of appeal “left the original judgment of the circuit court in the

3

The Supreme Court’s dismissal order (attached as Exhibit B hereto) even suggests that
the Justices envisioned res judicata and collateral estoppel could apply at the trial court level.
Indeed, it specified that res judicata, issue preclusion and any other preclusive doctrine would not
apply if and when the instant case was appealed to the Florida Supreme Court. In other words,
the Court sensed that a second appeal would be forthcoming, and it preserved the Appellants’
arguments on appeal in the 2016 Case so that they could be heard along with the second appeal.
The Supreme Court would have no reason to do so if it envisioned the parties undertaking a
whole new trial and creating a whole new evidentiary record for appeal.
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same status . . . its effectiveness as an estoppel was not impaired”); Carol City Utils., Inc. v.
Dade Cty., 183 So. 2d 227, 231 (Fla. 3d DCA 1966) (“The effect of the [Florida] Supreme
Court's order of dismissal upon the Circuit Court's order denying certiorari was to leave the
original order in the same status as if no appeal had been taken.”); Kondapalli v. DeMasi (In re
DeMasi), 522 B.R. 696, 703 (Bankr. M.D. Fla. 2015) (“For estoppel purposes, the finality of the
State Court Judgment is not affected by the pendency of the state court appeals”); Huron
Holding Co. v. Lincoln Mine Operating Co., 312 U.S. 183, 189 (1941) (stating that appeal does
not “detract from . . . decisiveness and finality” of judgment); Amcast Indus. Corp. v. Detrex
Corp., 45 F.3d 155, 160 (7th Cir. 1995) (“A final judgment by a district court has preclusive
effect [as to both claim and issue preclusion] even though the judgment is pending on appeal.”). 4
C.

Sound Judicial Policy Justifies Applying Issue Preclusion Here.

Finally, issue preclusion should apply as a matter of sound judicial policy. The doctrine is
intended to bring finality to cases and issues, and prevent the possibility of inconsistent judicial
rulings. If the issue preclusion did not apply, then two judges in the same circuit court,
considering the same issues, after hearing the same testimony, concerning the same parties,
might reach different conclusions. This would impede the State’s policy of expedited bond

4

Mann and Taylor have argued before that there is some “due process” right to an appeal.
The U.S. Supreme Court has repeatedly and consistently declined to recognize such a right in
both civil and criminal cases. E.g., Pennzoil Co. v. Texaco, Inc., 481 U.S. 1, 31 and n. 4 (1987)
(Stevens, J., concurring) (stating that the U.S. Supreme Court’s “precedents . . . tend to support”
the idea that “[s]tates are under no constitutional duty to provide for civil appeals”) (citations
omitted); Cobbledick v. United States, 309 U.S. 323, 325 (1940) (“[T]he right to a judgment
from more than one court is a matter of grace and not a necessary ingredient of justice.”);
McKane v. Durston, 153 U.S. 684, 687 (1894) (“A review by an appellate court of the final
judgment in a criminal case, however grave the offence of which the accused is convicted, was
not at common law and is not now a necessary element of due process of the law.”); see also
Superior Highwall Miners, Inc. v. Frye, 559 U.S. 1049 (2010) (denying petition for writ of
certiorari on the issue); Cent. W. Va. Energy Co. v. Wheeling Pittsburgh Steel Crop., 555 U.S.
1045 (2008) (same); Ratliff v. Virginia, 516 U.S. 815 (1995) (same in criminal case).
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validation, and prove an anathema to a judicial system created to avoid unnecessary duplication
and courthouse conflicts. See, e.g., City of Oldsmar v. State, 790 So. 2d 1042, 1049-50 (Fla.
2001) (discussing expedited bond validation under Florida law); Parklane Hosiery Co. v. Shore,
439 U.S. 322, 326 (1979) (explaining that the doctrines have the “dual purpose of protecting
litigants from the burden of relitigating an identical issue” and “promoting judicial economy by
preventing needless litigation”); Montana v. United States, 440 U.S. 147, 153-54 (1979)
(explaining that the doctrines are “central to the purpose for which civil courts have been
established, the conclusive resolution of disputes within their jurisdiction” and “foster[] reliance
on judicial action by minimizing the possibility of inconsistent decisions”).
CONCLUSION
Issue preclusion should apply in this bond validation proceeding. The law does not entitle
Mann and Taylor to a mulligan. More importantly, discovery, testimony, and re-argument on
issues already decided would undermine the expedited process provided in the Florida
Constitution and Florida Statutes intended “to facilitate bona fide sales of duly authorized bonds
and certificates,” and further the public purposes the bonds support. City of Oldsmar v. State, 790
So. 2d 1042, 1049 (Fla. 2001).
/s/ Doug S. Smith
Douglas M. Smith (FBN 12809)
dougs@hgslaw.com
Michael C. Eckert (FBN 80314)
michaele@hgslaw.com
Lindsay C. Whelan (FBN 99356)
lwhelan@hgslaw.com
Michael A. Alao (FBN 115318)
HOPPING GREEN & SAMS PA
119 South Monroe Street, Suite 300
Post Office Box 6526
Tallahassee, FL 32314
(850) 222-7500 (telephone)
(850) 224-8551 (facsimile)
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Robert C. Gang (FBN 622052)
GangR@gtlaw.com
GREENBERG TRAURIG, LLP
333 S.E. 2nd Avenue
Miami, FL 33131
(305) 579-0886 (telephone)
(305) 961-5886 (facsimile)
ATTORNEYS FOR POINCIANA COMMUNITY
DEVELOPMENT DISTRICT AND POINCIANA
WEST COMMUNITY DEVELOPMENT
DISTRICT
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I HEREBY CERTIFY that a true and correct copy of the foregoing was served via
transmission of a Notice of Electronic Filing through the Court’s E-filing Portal to the following
on this 1st day of June, 2018:
J. Carter Andersen
Harold D. Holder
Caitlyn E. Parsley
BUSH ROSS, P.A.
P.O. Box 3913
Tampa, FL 33601
candersen@bushross.com
hholder@bushross.com
cparsley@busross.com
ksalter@bushross.com
aflowers@bushross.com

Victoria J. Avalon
Assistant State Attorney
P.O. Box 9000-SA
Bartow, FL 33831-9000
vavalon@sao10.com
Counsel for The State Of Florida
Martin Kessler, Pro se.
759 Largo Pass
Poinciana, Florida 34759
mdk4130@aol.com

Counsel for Defendants William Mann and
Brenda Taylor
/s/ Doug S. Smith
Attorney
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Lower Tribunal No(s).:
532016CA004023000000
CONSOLIDATED:
SC17-1807
WILLIAM MANN, ET AL.

vs.

POINCIANA COMMUNITY
DEVELOPMENT DISTRICT, ET AL.

MARTIN KESSLER

vs.

POINCIANA COMMUNITY
DEVELOPMENT DISTRICT, ET AL.

Appellant(s)

Appellee(s)

This Court, having reviewed the parties’ briefs and responses to this Court’s
order to show cause, determines that this appeal, brought by Appellants who
oppose Appellees’ requested bond validation, from the trial court’s judgment
denying the bond validation is dismissed without prejudice to raising all issues
brought in this appeal in any subsequent appeal from a subsequent judgment
validating the bonds at issue. Specifically, in any future appeal to this Court, there
shall be no issue preclusion, res judicata effect, collateral estoppel, or similar
defense as to the issue of the legal validity of the bonds.
NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND,
IF FILED, DETERMINED.
LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, CANADY, POLSTON,
and LAWSON, JJ., concur.
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