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JUNE 5, 2018 

Terms and Conditions of Agreement in Principle to  
Resolve Commonwealth-COFINA Dispute 

 
Economic Terms of Settlement 
 

 COFINA and the Commonwealth would agree to share the statutory Pledged 
Sales Tax Base Amount (“PSTBA”). 
 

 COFINA will receive (a) 53.65% of the yearly scheduled PSTBA (beginning with 
payments made on 7/1/18), and (b) 100% of the cash held in trust at Bank of New 
York Mellon as of 6/30/18. 

o COFINA’s 53.65% portion of the PSTBA would be the first dollars of the 
5.5% SUT distributed each year. 

o Securities to be structured subsequently. 
o COFINA’s Title III plan of adjustment shall provide that, to the extent 

permitted under applicable law, all restructured securities issued by 
reorganized COFINA (or a new entity established pursuant to COFINA’s 
Title III plan of adjustment) will be tax-exempt, with the COFINA Agent 
being satisfied (in its sole discretion), prior to execution of the settlement 
agreement, that this condition will be met. 

o The PSTBA shall be equal to the sum of “original fixed income” as 
prescribed in section 3 of Act 91 (as amended and currently in effect), i.e., 
the amount of $783.2 million for Fiscal Year 2019, growing at 4% 
annually up to a cap of $1.85 billion by Fiscal Year 2041.  In no event 
shall the make-whole provision of section 5(d) of Act 91 (as amended and 
currently in effect) operate to fund amounts on COFINA bonds by reason 
of any purported acceleration or defaults. 

 
 The Commonwealth will receive 46.35% of the yearly scheduled PSTBA 

(beginning with payments made on 7/1/18), any residual of the 5.5% SUT, and 
the additional 4.5% SUT surcharge. 

o The Commonwealth’s 46.35% share of the PSTBA would be received by 
the Commonwealth each year after COFINA receives its full 53.65% 
share of the PSTBA. 

 
 COFINA shall own each year the first dollars of the 5.5% SUT up to the amount 

of COFINA’s 53.65% share of the PSTBA, and the Commonwealth shall own 
each year the 5.5% SUT in excess of such amount. 
 

Escrow Account 
 

 The Commonwealth’s share of the PSTBA will be held in escrow by an escrow 
agent selected by the Commonwealth Agent (in its sole discretion, but after 
consultation with the Oversight Board) and approved pursuant to an order of the 
Title III court, with such escrowed funds being allocated to holders of claims 
against the Commonwealth under a Commonwealth Title III plan of adjustment; 
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provided, however, that the Commonwealth shall have recourse to the funds in 
escrow (after exhausting its ordinary sources of liquidity) to the extent necessary 
to pay for essential services, as determined by the Financial Oversight and 
Management Board for Puerto Rico (the “Oversight Board”) (or a subsequent 
entity (if any) having similar supervisory authority as the Oversight Board after 
confirmation of the Commonwealth’s Title III plan of adjustment). 
 

Post-July 1, 2018 Collection of SUT 
 

 SUT revenues collected on or after July 1, 2018 (up to the PSTBA amount) shall be 
deposited into an escrow account at Delaware Trust Company (the “Interim Escrow 
Account”) pending approval of the settlement by the Title III court, provided that: 

 
 upon the effective date of the settlement, such escrowed funds shall be released to 

COFINA and the Commonwealth (subject to the escrow arrangement above) in 
accordance with the percentage shares of the PSTBA set forth above; and  
 

 in the event that either (i) the Agents do not execute a settlement agreement 
within 60 days after the date that the Commonwealth Agent and the COFINA 
Agent agree to the terms set forth herein, or (ii) the effective date of COFINA’s 
Title III plan of adjustment approving the settlement does not occur within 200 
days after the Commonwealth Agent and the COFINA Agent have executed the 
settlement agreement (as such deadlines may be extended pursuant to the terms 
hereof), then the ruling by the Title III court concerning the ownership of Pledged 
Sales Taxes not yet collected by the Commonwealth (as of June 30, 2018) shall be 
determinative of the disposition of the funds in the Interim Escrow Account (it 
being understood that neither party is waiving any appellate rights with respect to 
such determination). 
 

Injunction 
 
 The effectiveness of the settlement is conditioned on the following: 
 

 An injunction (or some federal legislative action) barring, as part of the 
settlement, any future challenges to (i) all of the terms of the settlement, (ii) the 
5.5% SUT, and (iii) the COFINA structure and its related legislation, with the 
COFINA Agent being satisfied (in its sole discretion), prior to execution of the 
settlement agreement, that this condition will be met; provided, however, that any 
factual or legal findings made by the Title III court in connection with the 
approval of the settlement (i.e., the order confirming COFINA’s Title III plan of 
adjustment and the order approving the settlement in the Commonwealth’s Title 
III case) with respect to the COFINA structure and its related legislation shall 
have no preclusive, collateral estoppel, res judicata, precedential, or other similar 
effect on any aspect of the Title III cases of the Commonwealth of Puerto Rico 
and its instrumentalities (whether such cases are currently pending before the 
Title III court or to be commenced in the future) (collectively, the “Title III 
Cases”), (b) no factual or legal inference may be drawn from such findings in 
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connection with any aspect of the Title III Cases, and (c) no party or counsel for 
any party shall be precluded from taking a position inconsistent with such 
findings in any other proceeding or contested matter in the Title III Cases, except 
(in each of (a), (b), or (c)) to the extent necessary to protect or enforce the terms 
of the settlement (whether in the Title III Cases or in any other court or 
proceeding).  The purpose and goal of an injunction would be to preclude any 
future challenges to COFINA and the Commonwealth’s respective ownership and 
other rights to the 5.5% SUT under the settlement. 
 
Title III court to retain jurisdiction over implementation of the settlement, 
including, without limitation, the allocation of the PSTBA to COFINA and the 
Commonwealth. 
 
The 5.5% SUT would not be subject to repeal, limit, restraint, priming or dilution 
by any other lien or loan, or any other interference, with the COFINA Agent 
being satisfied, prior to execution of the settlement agreement, that this condition 
will be met; provided, however, that the issuance of Additional Securities (as 
defined below) shall not be deemed to be a violation of this condition. 
 

Non-Recourse to Commonwealth and 40-Year Maturity 
 

 The restructured COFINA securities will (a) be non-recourse to the 
Commonwealth (including the portion of the PSTBA allocated to the 
Commonwealth under the terms of the settlement) and (b) have a fixed maturity 
of not more than 40 years commencing on July 1, 2018. 
 

Commutation 
 

 Treatment of monoline insurance policies and commutation will be addressed in 
COFINA’s Title III plan of adjustment. 
 

Event of Default and Acceleration 
 

 COFINA will agree to forbear from seeking acceleration against the full 5.5% 
SUT, but upon an event of default under the restructured COFINA securities, 
COFINA bondholders will have the right to accelerate their restructured COFINA 
securities only against COFINA’s annual 53.65% share of the PSTBA. For the 
avoidance of doubt, such acceleration will not affect the Commonwealth’s right to 
receive its 46.35% share of the PSTBA each year or create an obligation on the 
part of the Commonwealth to top up COFINA’s annual 53.65% share of the 
PSTBA. 

 
Fees and Expenses 
 

 No costs (including without limitation professional fees) incurred by the 
COFINA-side parties (including without limitation COFINA, the COFINA 
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bondholders, and insurers of COFINA bonds) with respect to COFINA (including 
without limitation the litigation of the Commonwealth-COFINA Dispute, 
COFINA’s Title III plan of adjustment and the structuring of the new securities) 
shall be borne by the Commonwealth or shall affect the amount of SUT to which 
the Commonwealth is entitled under the settlement; provided, however, nothing 
shall affect the right of the COFINA Agent and her professionals to be 
compensated in accordance with prior orders of the Title III court.  

 

 
Conditions to Effectiveness 
 

1. Effectiveness of settlement to be conditioned on: 

 
 Title III court enters (a) an order in COFINA’s Title III case confirming 

COFINA’s Title III plan of adjustment that incorporates the settlement and (b) an 
order in the Commonwealth’s Title III case approving the Commonwealth’s entry 
into the settlement.  Entry of the settlement order in the Commonwealth’s Title III 
case shall be a condition to confirmation of COFINA’s Title III plan of 
adjustment.  
 
The settlement shall terminate automatically if the effective date of COFINA’s 
Title III plan of adjustment approving the settlement does not occur within 200 
days after the Commonwealth Agent and the COFINA Agent have executed the 
settlement agreement; provided, however, that the Commonwealth Agent may 
extend, in its sole discretion, the outside date for the effective date of COFINA’s 
Title III plan of adjustment.  If the Oversight Board determines it is impracticable 
to schedule a timely confirmation hearing on a Commonwealth Title III plan of 
adjustment embodying the settlement, then the Commonwealth Agent shall use 
reasonable best efforts to seek approval by the Title III court of the settlement 
agreement in its Title III case (by filing a motion in its Title III case on or before 
the later of (a) three days after the deadline to vote on COFINA’s Title III plan of 
adjustment or (b) the day that is 45 days before the date scheduled for the hearing 
on confirmation of COFINA’s Title III plan) contemporaneously with 
confirmation of COFINA’s Title III plan of adjustment incorporating the 
settlement.  The COFINA Agent shall use reasonable best efforts to obtain 
confirmation of its Title III plan of adjustment incorporating the settlement 
(accounting for the fact that the Oversight Board is the only party that may 
propose a Title III plan of adjustment).   
 
At or before execution of the settlement agreement, the Commonwealth Agent 
shall be satisfied (in its sole discretion) that a sufficient number of holders of 
COFINA debt will support COFINA’s Title III plan of adjustment incorporating 
the settlement.   
 

2. The settlement would not be conditioned or tied to the confirmation or effectiveness 
of a Commonwealth Title III plan of adjustment. 
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Permitted Future Debt Issuances 
 

 COFINA may issue securities to refinance the restructured COFINA securities 
issued under COFINA’s Title III plan of adjustment, subject to the limitations that 
(a) regardless of the terms of such new securities, COFINA shall not be entitled to 
an increase of its share of the PSTBA under the settlement and (b) the maturity 
date of such new securities is no later than the maturity date of the restructured 
COFINA securities.   
 

 To the extent the Oversight Board determines that it is beneficial to the 
Commonwealth and/or COFINA, the restructured COFINA securities would be 
callable after a period of time on terms to be negotiated with the Oversight Board. 
 

 The Commonwealth may cause COFINA to issue future debt or securities out of 
COFINA (the “Additional Securities”); provided, however, that COFINA will be 
prohibited from issuing such Additional Securities, unless (i) the interests of the 
holders of such Additional Securities in the portion of the 5.5% SUT in 
COFINA’s 53.65% share of the PSTBA under the settlement, or subsequently 
transferred to COFINA by the Commonwealth, is subordinate to the interests of 
the holders of restructured COFINA securities (or any securities refinancing such 
securities) in the portion of the 5.5% SUT allocated in COFINA’s 53.65% share 
of the PSTBA under the settlement, (ii) the preceding year’s collections of the 
5.5% SUT (grown annually at a percentage that is equal to (a) for the fiscal years 
2019 through 2023, the SUT growth rates as stated in the Certified Fiscal Plan 
dated April 19, 2018, and (b) for the fiscal years after fiscal year 2023, the 
average SUT growth rate for the preceding 5 years) is at least 1.75x times the 
COFINA debt service for each year (pro forma for any new debt/securities), (iii) 
the preceding year’s collections of the 5.5% SUT is at least 1.10x the maximum 
COFINA debt service for any year (pro forma for any new debt/securities), and 
(iv) such Additional Securities are included for purposes of calculating the 
Commonwealth’s debt limitation under Article VI, Section 2 of the Puerto Rico 
Constitution. 

 
Releases 
 

 Except as set forth in the settlement agreement, the settlement fully, finally, and 
forever resolves and releases all claims against and ownership interests in any 
SUT revenues, including without limitation all claims, causes of action, and 
counterclaims (i) that were or could have been asserted consistent with the 
Stipulation and (ii) concerning or relating to the Pledged Sales Taxes or the 
Commonwealth-COFINA Dispute.1 

 

 Except as to the rights expressly set forth in the settlement agreement, COFINA, 
all insurers of COFINA bonds, and all holders of COFINA bonds shall be barred 

                                                            
1  Defined terms used in this bullet have the meanings ascribed to such terms in the Stipulation [Docket No. 996]. 
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from bringing or pursuing any and all claims (a) in the case of the insurers of 
COFINA bonds and holders of COFINA bonds, arising out of their capacities as 
COFINA bondholders/insurers in any way related to the COFINA structure, the 
SUT, or the Pledged Sales Taxes and (b) in the case of COFINA, in any way 
related to the COFINA structure, the SUT, or the Pledged Sales Taxes, against the 
Commonwealth, its instrumentalities, the Commonwealth Agent, the COFINA 
Agent, the Oversight Board, and each of their respective current and former 
officers, directors, agents, attorneys, employees, affiliates, advisors, consultants, 
attorneys, and members. 
 

 For the avoidance of doubt, there shall be no release of any claims by any party 
against the underwriters of the COFINA bonds or the GO bonds, including their 
current and former officers, directors, agents, attorneys, employees, affiliates, 
advisors, consultants, attorneys, and members. 
 
 

Definitive Documentation and Implementation Process 
 
 The definitive documentation will include (i) the settlement agreement, (ii) the 

documentation governing the securities to be issued by COFINA, and (iii) 
COFINA’s Title III plan of adjustment (collectively, the “Definitive 
Documentation”). 
 

 The Commonwealth Agent and the COFINA Agent will cooperate with each 
other with respect to the drafting of the settlement agreement, and, to the extent 
that the Commonwealth Agent and the COFINA Agent are part of the process of 
drafting the Definitive Documentation other than the settlement agreement, the 
Commonwealth Agent and COFINA Agent shall use reasonable best efforts to 
ensure that the Definitive Documentation is not inconsistent with the settlement.   

 
 Upon the Commonwealth Agent and COFINA Agent having agreed to the terms 

set forth herein, the Commonwealth Agent and the COFINA Agent shall jointly 
submit a letter or motion to the Title III court requesting that the court not rule on 
the Commonwealth-COFINA Dispute for a period of 60 days, so as to allow the 
parties to document the settlement agreement. 
 

 The agreement set forth in this document shall terminate automatically (except for 
the section “Post-July 1, 2018 Collection of SUT,” which shall survive 
termination) if the Commonwealth Agent and the COFINA Agent are unable to 
agree on the terms of the settlement agreement within 60 days after the date that 
the Commonwealth Agent and the COFINA Agent agree to the terms set forth 
herein (unless both parties agree in writing to extend such outside date). 
 

 After execution of the settlement agreement, the Commonwealth Agent shall file 
a motion in COFINA’s Title III case requesting entry of an order granting 
intervention rights to the Commonwealth Agent to appear and be heard with 
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respect to all matters in that case concerning the settlement, and the COFINA 
Agent shall file a statement in support of such motion.  Failure by the Title III 
court to enter such an order shall not permit either the Commonwealth Agent or 
the COFINA Agent to terminate the settlement agreement.  
 

[The remainder of this page is intentionally left blank] 
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The Commonwealth Agent and COFINA Agent hereby agree to act in good faith to negotiate the 
definitive documents and formalize the terms of the foregoing agreement in principle into a final 
settlement agreement (subject to the approval of the Court pursuant to the terms of the 
Stipulation).  Notwithstanding anything to the contrary herein, once this Term Sheet has been 
executed by both Agents, (i) the section “Post-July 1, 2018 Collection of SUT” shall be 
immediately effective and shall survive any termination or expiration of this Term Sheet, and 
(ii) the section “Definitive Documentation and Implementation Process” shall be immediately 
effective. 
 
 

ACCEPTED AND AGREED: 

 

COFINA AGENT  

 
Signature: /s/ Bettina M. Whyte 

Name:  Bettina M. Whyte 

Date:   June 5, 2018 

 

COMMONWEALTH AGENT (through its counsel, Paul Hastings LLP) 

 

Signature: /s/ Luc A. Despins 

Name:  Luc A. Despins 

Date:   June 5, 2018 
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