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Under the ACA, a large employer’s liability under 
the employer mandate provisions depends on 
whether a full-time employee receives a subsidy to 
buy health coverage from a public marketplace (or 
exchange). The marketplace makes a preliminary 
determination on whether an individual is eligible 
for a subsidy, but the IRS decides whether an 
employer is liable for employer mandate penalties.

Beginning in 2016, to show compliance with the 
employer mandate, large employers are required to 
file a Form 1094-C with the IRS (along with statements 
to full-time employees on Form 1095-C). The IRS will 
match any individuals who received a subsidy with 
the information the employer provides to the IRS to 
determine whether the employer owes a penalty.

To receive premium subsidies through the marketplaces, 
individuals must certify that they are not enrolled in 
employer-provided health coverage, and that they 
are ineligible for affordable, minimum-value coverage. 
Each marketplace is required to notify any employer 
who has an employee enrolled in exchange coverage 
if that person is found to be eligible for a premium 
subsidy. The purpose of the notice provision is to make 
sure that the preliminary subsidy determination by the 
marketplace is accurate. As an example, if an employee 
erroneously claims to be eligible for a subsidy, an 
appeals process allows the employer to explain the 
facts, such as that the employee was actually eligible 
to enroll in affordable, minimum value coverage.

It is our understanding that the federal marketplace 
will begin sending notices in June of 2016. The first 
notices will be mailed to employers whose employees 
received a subsidy during the federal marketplace 
open enrollment for 2016 and who provided the 
marketplace with a complete employer address. 
State-based marketplaces in several states (including 
California and New York) will also use the same form 
and process as the federal program. A few states have 
implemented their own notice and appeals process.

In 2016, it is our understanding that the marketplaces are 
accepting each individual’s certification that he or she is 

eligible for subsidies without independent verification. 
The determination by the marketplace does not establish 
whether the individual’s employer is liable for penalties. 
The decision on employer penalties is handled through 
a separate process run by the IRS. However, to correct 
misinformation about eligibility for subsidies, employers 
should consider appealing any inaccurate subsidy awards.

For 2016, appeals of exchange subsidies for the federal 
marketplace will be handled through a paper process. 
The appeal form for the federal marketplace is a simple 
two-page form. If an employer wants to appeal, it must 
respond in writing by mail or by fax within 90 days 
from the date the notice was sent. Employers who 
decide to appeal should include evidence supporting 
their appeal when they send in their paperwork. This 
could include eligibility or enrollment information 
related to the employee and the employer’s health 
plan. It may also include evidence that their plan is 
affordable and provides minimum value. The exchange 
must make a decision and send a written notice of its 
decision on the appeal within 90 days after it receives 
the appeal. The exchange will re-determine the 
employee’s eligibility for a subsidy, and the employee 
will have a right to appeal the exchange’s decision.

Employers with multiple locations may discover that 
notices are mailed to different locations based on the 
information the employee provided to the exchange. It 
is important to have a process in place to alert HR and 
management at various locations that notices from the 
exchanges may be coming and to send them promptly 
to the person designated to handle them. Also, the 
notice that employers are to give to employees (under 
the Fair Labor Standards Act) when they are hired telling 

As employers prepare to receive the first round of Marketplace 
Exchange Subsidy Notices, Anne Pachciarek of DLA Piper outlines 
the employer mandate and what employers need to know about the 
subsidy notices.

Marketplace Exchange Notices will be sent 
by the Department of Health and Human 
Services (HHS), but the IRS will make the 
final decision on penalties.
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them about the health insurance exchanges asks for 
the address of the employer. Even though there’s no 
penalty for failing to give the notice, employers may 
want to include the exchange notice in their new hire 
packets, because it gives the employer the opportunity 
to list the address that it would like employees to use.

Employers should note that the ACA contains a 
whistleblower provision prohibiting employers from 
retaliating against an employee because the employee 
received a marketplace subsidy. To avoid claims of 
retaliation, employers may wish to consider establishing a 
process for handling appeals so that the person handling 
the appeal has no authority to discipline the employee.

Finally, while an appeal of an exchange subsidy may 
be beneficial, employers are not required to appeal an 
award of a subsidy to preserve their rights against the 
assessment of an excise tax. The exchange’s appeal 
decision does not foreclose any appeal rights an employer 
may have under the Internal Revenue Code for excise 
tax liabilities. For the IRS appeals process, employers 
should keep good records demonstrating that they 
offered full time employees the opportunity to enroll in 
affordable, minimum value coverage, if that is the case.

In order to ensure that appeals go out 
within the 90-day window, be sure all 
of your regional locations know what 
the notices look like and understand the 
process for handling them.

If your organization receives an exchange subsidy notice, this handy 
chart can help you determine how to respond, and what information 
you may need to provide.


