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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

      ) 
In the Matter of JEA   )  Docket No. EL18-200-000 
      ) 
 

STATEMENT OF POSITION OF 
THE UNITED STATES DEPARTMENT OF ENERGY 

 
 Having filed a timely Notice of Intervention1 pursuant to Rule 214 of the Federal Energy 

Regulatory Commission (“FERC” or “the Commission”) Rules of Practice and Procedure, 18 

C.F.R. §§ 385.214(a)(1) and (b)(2)(i), and section 302 of the Department of Energy Organization 

Act (“DOE Organization Act”),2 the Secretary of Energy (“the Secretary”), on behalf of the 

United States Department of Energy (“DOE” or “the Department”), the Bonneville Power 

Administration (“Bonneville”), the Western Area Power Administration (“Western”), the 

Southwestern Power Administration (“Southwestern”), and the Southeastern Power 

Administration (“Southeastern”), hereby files this Statement of Position in the above-referenced 

proceeding. 

I. INTRODUCTION 

On September 17, 2018, the Jacksonville Electric Authority (“JEA”) filed a Petition for 

Declaratory Order (“Petition”) concerning the jurisdictional status of the Amended and Restated 

Power Purchase Agreement (“PPA”) between JEA and the Municipal Electric Authority of 

Georgia (“MEAG”).  The Department filed its Notice of Intervention on October 17, 2018.  On 

                                                            
1 Notice of Intervention of the United States Department of Energy, FERC Docket No. EL18-200-000 (Oct. 17, 
2018). 
2 42 U.S.C. § 7152. 
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November 2, 2018, JEA filed a Motion for Leave to Answer and Answer to protests filed by 

electric cooperatives and trade associations in the same docket.3 

II. STATEMENT OF POSITION 
 
a. FERC lacks jurisdictional authority over the PPA between JEA and MEAG 

since both parties are non-jurisdictional entities under section 201(f) of the 
Federal Power Act (“FPA”). 

JEA states in its Petition that “Section 201(b) of the FPA grants the Commission 

exclusive jurisdiction over . . . [t]he transmission of electric energy in interstate commerce; [t]he 

sale of electric energy at wholesale in interstate commerce; and [a]ll facilities for such 

transmission or sale of electric energy.”4  Section 201(b)(1) of the FPA does in fact “apply to 

transmission of electric energy in interstate commerce and to the sale of electric energy at 

wholesale in interstate commerce,” and imparts the Commission with “jurisdiction over all 

facilities for such transmission or sale.”5  But section 201(f) unambiguously removes from 

Commission jurisdiction “the United States, a State or any political subdivision of a State . . . or 

any agency, authority, or instrumentality or any one or more of the foregoing, or any corporation 

which is wholly owned, directly or indirectly, by any one or more of the foregoing.”6 

JEA appears to believe that section 201(f) only exempts state entities from FERC 

jurisdiction for “activities that are subject to state regulation or matters that are wholly 

intrastate.”7  The D.C. Circuit, however, has stated that the structure of the 201(f) exemption 

makes clear that provisions of the FPA “do not apply to governmental entities (including 

                                                            
3 Motion for Leave to Answer and Answer of JEA, FERC Docket No. EL18-200-000 (Nov. 2, 2018). 
4 Petition at 9 (emphasis in original).  JEA cites a number of cases to support this assertion, none of which involve 
transactions between two non-jurisdictional governmental entities, as is the case here.  See id. at 9 n.15. 
5 16 U.S.C. § 824(b)(1). 
6 Id. § 824(f). 
7 Petition at 11. 
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municipalities) unless a provision expressly provides FERC with such authority.”8  No provision 

in the FPA expressly provides such authority.9 

One provision that provides FERC limited authority over governmental entities is section 

206(e), which subjects certain state entities to FERC refund authority for a “short-term sale of 

electric energy through an organized market” that is “at wholesale in interstate commerce . . . for 

a period of 31 days or less,” but only if the entity’s sales exceed 8,000,000 megawatt hours per 

year and the sale violates a Commission-approved tariff.10  This provision does not address any 

longer-term agreements to sell energy at wholesale in interstate commerce entered into by state 

entities, even specifically “excluding monthly contracts subject to automatic renewal.”11  With 

respect to Bonneville, Congress further limited FERC’s refund authority only to those situations 

where “the sale is at an unjust and unreasonable rate.”12   

The limited nature of FERC’s refund authority over governmental entities is underscored 

by the fact that section 206(e) was adopted, as part of the Energy Policy Act of 2005,13 in 

response to the specific circumstance at issue in Bonneville Power Administration v. FERC.14  In 

that case, the U.S. Court of Appeals for the Ninth Circuit rejected FERC’s claims of authority 

under the prior version of section 206(e), noting that the newly-adopted “amendment suggests 

that because existing law did not permit FERC to order refunds from governmental entities, 

Congress felt the need to create an exemption to § 201(f) and limited that exemption to 

                                                            
8 Transmission Agency of N. Cal. v. FERC, 495 F.3d 663, 673-74 (D.C. Cir. 2007). 
9 See 16 U.S.C. § 824(b)(2) (laying out the specific provisions under which governmental entities are subject to 
Commission jurisdiction and noting that the provisions “shall not make an electric utility or other entity subject to 
the jurisdiction of the Commission for any purposes other than” carrying out and enforcing those specific 
provisions). 
10 16 U.S.C. § 824e(e). 
11 Id. 
12 Id. 
13 Energy Policy Act of 2005, Pub.L. No. 109–58, § 1286, 119 Stat. 594, 981 (2005) [hereinafter EPAct 2005]. 
14 Bonneville Power Admin. v. FERC, 422 F.3d 908 (9th Cir. 2005). 
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governmental entities selling large quantities of power.”15  Under the statutory construction 

principle expressio unius est exclusio alterius, this purposefully-limited provision waiving the 

201(f) exemption only for short-term sales of electric energy at wholesale in interstate commerce 

underscores that the FPA should not be read to waive the 201(f) exemption for any interstate 

wholesale transactions outside the limited exception.16 

b. JEA’s argument has already been rejected by federal courts. 

JEA contends that the Commission should assert jurisdiction over the PPA merely 

because the PPA represents a sale of electric energy at wholesale in interstate commerce.17  JEA 

argues that the Commission can exercise jurisdiction over the transaction even without 

jurisdiction over the parties to the transaction.18  In Bonneville Power Administration, the Ninth 

Circuit squarely rejected arguments nearly identical to those in JEA’s Petition.  In that case, the 

Commission sought to exert refund liability under the FPA over all sellers of energy engaged in 

“spot transactions in organized markets operated by the [California Independent System 

Operator] and [California Power Exchange] in the period from October 2, 2000 through June 20, 

2001,” including Bonneville.19  The Commission argued that the court should ignore the identity 

of the sellers and instead look to the subject matter of the transactions.20  According to the 

Commission, the transactions fell within its broad powers over wholesale sales of electric energy 

under 201(b)(1), because the FPA applies to all sales of electric energy in interstate commerce.21  

                                                            
15 Id. at 921 n.10. 
16 Congress has made clear FERC’s lack of jurisdiction over the Power Marketing Administrations (“PMA”) in 
other contexts as well.  For instance, section 1232 of EPAct 2005, which provides a statutory foundation to allow a 
PMA to participate formally in a regional transmission organization (“RTO”), specifies that RTO membership does 
not confer or require Commission jurisdiction over Federal assets (generation, transmission capacity, or energy) or 
the PMA’s power sales activities.  See 42 U.S.C. § 16431(d)(1)-(2). 
17 Petition at 9-10. 
18 Id. at 11. 
19 Bonneville Power Admin., 422 F.3d at 913. 
20 Id. at 916. 
21 Id. at 917. 
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Here, JEA argues that “under FPA § 201(b), the Commission looks to the nature of the 

underlying transaction, and not the entities involved,” and that “[o]nce electricity or natural gas 

is placed in interstate commerce, the Commission has jurisdiction over the sale – regardless of 

the parties involved.”22 

In Bonneville Power Administration, the Ninth Circuit has already rejected JEA’s 

characterization of Commission jurisdiction over governmental entities based on the language of 

the statute.  First, the court stated that the arguments ignored the basic principle of statutory 

interpretation that the specific controls the general.23  Second, the court stated that the arguments 

could render multiple provisions of the FPA a nullity, and the 201(f) exemption unnecessary:  “If 

FERC could invoke plenary jurisdiction over ‘the sale of electric energy,’ then Congress could 

have saved time and ink by not bothering to narrow that jurisdiction.  And [section] 201(b)(2), 

which makes clear that FERC does not have broad jurisdiction over electric utilities, would have 

been superfluous.”24  The court noted that “[t]he sweep of [the 201(f)] exemption is huge.  

Nothing in subchapter II applies to the United States or any state, including any political 

subdivision, unless the statute makes specific reference to any of these entities.”25  The court 

further noted that exceptions to the 201(f) exemption not only specified the particular provisions 

to which governmental entities would be subject, but stated that these exceptions “should not be 

construed to subject such entities to the general jurisdiction of FERC.”26  Ultimately, the court 

rejected the attempt to “reach around the limits of section 201(f).”27   

                                                            
22 Petition at 11. 
23 Bonneville Power Admin., 422 F.3d at 916 (citing Santiago Salgado v. Garcia, 384 F.3d 769, 774 (9th Cir. 2004) 
(holding that a specific statutory provision controls over a general one)). 
24 Bonneville Power Admin., 422 F.3d at 917. 
25 Id. at 916.  Cf. Transmission Agency of N. Cal., 495 F.3d at 674. 
26 Bonneville Power Admin., 422 F.3d at 917. 
27 Id. at 920.  See also City of Redding, Cal. v. FERC, 693 F.3d 828, 840 (9th Cir. 2012) (finding that FERC’s refund 
authority under section 206(b) does not extend to non-jurisdictional governmental entities). 
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JEA’s assertion that the statutory language of the FPA extends FERC jurisdiction over its 

PPA with MEAG is based on the same flawed legal rationale rejected by the Ninth Circuit in 

Bonneville Power Administration.  Should the Commission grant JEA’s request, multiple 

provisions in the FPA, including the 201(f) exemption, would be rendered meaningless, in 

violation of the basic rule of construction that all words of a statute be given meaning.28  

Congress expressly excluded governmental entities from Commission jurisdiction, only later 

adding a limited exception to the exclusion.29  JEA should not be allowed to circumvent 

Congress’s clear intent. 

c. JEA fails to present any reasons to overcome the plain language of the 
statute. 

No case cited by JEA in its Petition states a compelling reason to believe that the FPA 

should be read to extend FERC jurisdiction over a PPA between two state entities merely 

because they are engaged in a transaction that results in the transmission of electric energy at 

wholesale in interstate commerce.  JEA cites a slew of FERC decisions for the position that 

“Section 201(b) of the FPA grants the Commission exclusive jurisdiction over . . . [t]he sale of 

electric energy at wholesale in interstate commerce,” none of which involve transactions 

between two non-jurisdictional entities subject to the 201(f) exemption.  In fact, JEA cites only 

one case involving a municipal entity–Barton Village Inc.30–but the municipality there was 

involved in a dispute with a non-exempt utility seller, a situation that clearly falls within FERC’s 

jurisdiction.31  JEA also cites to Arkansas Power & Light Co. to support the idea that a 

municipality is not exempted from FERC jurisdiction when it engages in sales in interstate 

                                                            
28 See Williams v. Taylor, 529 U.S. 362, 404 (2000). 
29 See 16 U.S.C. § 824e(e); supra at 3. 
30 Barton Vill. Inc. v. Citizens Utils. Co., 100 FERC ¶ 61,244 (2002). 
31 See Transmission Agency of N. Cal., 495 F.3d at 671 (“FERC may analyze and consider the rates of non-
jurisdictional utilities to the extent that those rates affect jurisdictional transactions”). 
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commerce, but the case did not actually involve an entity that was an “agency, authority, or 

instrumentality” of a state.32  Furthermore, the court in Arkansas Power & Light Co. considered 

an application of the “local distribution exemption,” not the governmental entity, or 

municipality, exemption at issue here.33  As such, the case is irrelevant to FERC’s treatment of 

entities like JEA and MEAG. 

d. No “regulatory gap” exists, which must be filled by FERC. 

JEA states that if FERC does not exert jurisdiction over the PPA between JEA and 

MEAG, “then there is no entity that would have the ability to oversee or otherwise regulate those 

sales,” referring to this situation as “the very ‘regulatory gap’ that the FPA was designed to 

address.”34  This assertion is misconceived for two reasons. 

First, JEA’s statement ignores the very nature of municipal electric authorities, such as 

both JEA and MEAG, which are created by statute and operated by and accountable to the 

political subdivisions that make up their membership.35  JEA, for instance, as a not-for-profit, 

community-owned utility, is governed by a board, appointed by the mayor, and confirmed by the 

city council.36  The City of Jacksonville has granted JEA express authority “to enter into any 

contracts, leases or agreements with other governmental bodies (either local, state or federal) for 

the purpose of carrying out” its utility services.37  Similarly, MEAG, as a not-for-profit, state-

                                                            
32 See Ark. Power & Light Co. v. FPC, 368 F.2d 376 (8th Cir. 1966).  JEA appears to assume that Arkansas Power 
& Light Co. was a governmental entity subject to the 201(f) exemption, but the Eighth Circuit is clear that 
“Petitioner— Arkansas is admittedly a ‘public utility’ within the meaning of Section 201(e)[,] 49 Stat. 847 (1935), 
16 U.S.C. § 824(e) (1960), of the Federal Power Act and therefore the Commission will have exclusive regulatory 
jurisdiction over all of Arkansas’ sales in interstate commerce.”  Id. at 378 n.1. 
33 Id. at 383. 
34 Petition at 13. 
35 See Charter Laws of the City of Jacksonville, Florida, Art. 21 (establishing JEA, setting forth powers and 
operational rules, and legislative authority of the city council); Ga. Code Ann. § 46-3-110, et seq. (establishing 
authority, and setting forth powers and operational rules). 
36 See Jacksonville Charter, Art. 21.03(a). 
37 Id. at 21.04(u). 
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created authority, is overseen by elected representatives of the member communities it serves 

and has been granted the authority to enter into contracts.38  JEA is correct that Georgia law 

exempts MEAG from the jurisdiction of the Georgia Public Service Commission, but as MEAG 

points out in its brief,39 the structure of the organization itself provides regulatory accountability 

as “MEAG is doubly vested in implementing what is in the public interest: it is a state 

instrumentality with defined purposes and accreditation, and it acts on behalf of the Participants, 

which are themselves political entities within the state.  Indeed, the statute treats MEAG as being 

on an even plane with the Georgia Public Service Commission.”40 

Second, JEA ignores the existence of two active court proceedings, one in the U.S. 

District Court for the Middle District of Florida and the other in the U.S. District Court for the 

Northern District of Georgia, either of which could provide the type of oversight and 

accountability that JEA requests through resolution of the contractual dispute between JEA and 

MEAG.  Either of these proceedings would also be a more appropriate setting for resolution of 

this contractual dispute, than would be FERC.41 

Even if the Commission were to grant JEA’s request for a declaration of jurisdiction over 

the PPA, JEA clearly does not intend for FERC’s role to end there.  JEA would then ask for 

FERC to resolve the contractual dispute between the two parties, an activity which the 

Commission has generally not involved itself.  As the Supreme Court of the United States stated, 

“[u]nder the Mobile-Sierra doctrine, [FERC] must presume that the rate set out in a freely 

                                                            
38 See Ga. Code Ann. § 46-3-113, 46-3-117, 46-3-127. 
39 Motion for Leave to Intervene and Protest of Municipal Electric Authority of Georgia, FERC Docket No. EL18-
200, at 8 (Oct. 17, 2018). 
40 See Greensboro Lumber Co. v. Georgia Power Co., 643 F. Supp. 1345, 1380 (N.D. Ga. 1986), aff’d, 844 F.2d 
1538 (11th Cir. 1988). 
41 See, e.g., Rio Grande Elec. Coop., Inc. v. Central Power & Light Co., 77 FERC ¶ 61,245 (1996) (dismissing 
complaint seeking resolution of contract dispute currently pending in state court because “resolution of the contract 
dispute does not require the Commission's special expertise; does not present the need for decisional uniformity; and 
does not involve an issue of particular importance to the Commission's regulatory responsibilities”). 
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negotiated wholesale-energy contract meets the ‘just and reasonable’ requirement imposed by 

law.  The presumption may be overcome only if FERC concludes that the contract seriously 

harms the public interest.”42  The PPA between JEA and MEAG is a contract freely entered into 

by two governmental entities, in a region outside the managed wholesale markets.  Therefore, the 

PPA’s impact on market prices is, at most, tangential.  As such, there is no basis for FERC 

intervention here, which would only upset the settled view of the 201(f) exemption. 

e. Extension of FERC jurisdiction over the PPA would create high levels of 
regulatory uncertainty for all state-run utilities and the federal Power 
Marketing Administrations. 

The consequences of FERC asserting jurisdiction over the PPA between JEA and MEAG 

would be dramatic, calling into question the jurisdictional status of virtually every wholesale 

power contract between state-run utilities.  As pointed out by a number of parties that have 

intervened in the FERC proceeding to date,43 outside of Hawaii, Alaska, and parts of Texas, all 

wholesale sales of electricity are in interstate commerce even when the seller and buyer are 

located in the same state.44  As such, a waiver of the exemption for governmental entities 

whenever they are engaged in the transmission of electricity at wholesale in interstate commerce, 

even when that engagement is solely with other exempt entities, would vastly expand FERC’s 

reach beyond the limited jurisdiction granted by Congress. 

Likewise, the long-established jurisdictional structures of the federal Power Marketing 

Administrations (“PMA”)45 would suddenly be called into question.  The PMAs establish and set 

                                                            
42 Morgan Stanley Capital Group Inc. v. Public Utility Dist. No. 1 of Snohomish County, Wash., 554 U.S. 527, 530 
(2008). 
43 Several of the entities requesting intervenor status have indicated opposition to JEA’s request for a declaratory 
order due to its potential “deleterious and far-ranging effects for the entire public power community.”  E.g., Motion 
to Intervene & Request for Expedited Action of the Neb. Pub. Power Dist., FERC Docket No. EL18-200, at 4 (Oct. 
3, 2018). 
44 FPC v. S. Cal. Edison Co., 376 U.S. 205 (1964). 
45 The Secretary of Energy has authority over the PMAs pursuant to section 302 of the DOE Organization Act.  42 
U.S.C. § 7152. 
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rates pursuant to a variety of statutes, including section 5 of the Flood Control Act (“FCA”) of 

1944, as amended (Southeastern and Southwestern);46 section 2 of the Bonneville Project Act of 

1937, as amended, and section 7 of the Pacific Northwest Power Planning and Conservation Act 

of 1980, as amended (Bonneville);47 and section 302 of the DOE Organization Act (Western).48  

PMA agreements to sell power are generally subject to judicial review, whether in federal district 

court under the Administrative Procedure Act,49 in the Court of Federal Claims under the Tucker 

Act,50 or, specifically for Bonneville, in the Ninth Circuit under section 9 of the Pacific 

Northwest Electric Power Planning and Conservation Act of 1980.51  As governmental entities 

engaged in the marketing of wholesale electricity in interstate commerce, the PMAs rely upon 

the certainty of the 201(f) exemption to ensure that they can continue to conduct business 

pursuant to their own statutory authorities, outside of FERC jurisdiction.  Any decision by FERC 

to extend jurisdiction to any governmental entity engaged in wholesale electricity sales in 

interstate commerce would come into direct conflict with the statutory authorities undergirding 

the federal PMAs, creating unwarranted and unnecessary interagency conflict and regulatory 

confusion. 

                                                            
46 16 U.S.C. § 825s. 
47 Id. §§ 832a, 839e. 
48 42 U.S.C. § 7152. 
49 See 5 U.S.C. § 701.  This is true unless the governing statute “preclude[s] judicial review,” or “agency action is 
committed to agency discretion by law.”  Id. § 701(a)(1)-(2).  For instance, the Fifth Circuit in Brazos Electric 
Power Co-op., Inc. v. Southwestern Power Administration found that an action by Southwestern was not subject to 
judicial review, under the Administrative Procedure Act, pursuant to the FCA’s “widespread use clause” because 
that clause provided the agency “uninhibited discretion,” but was subject to review pursuant to the FCA’s 
“preference clause” because “[a]pplication of the clearly defined preference clause is a matter of law, not 
discretion.”  819 F.2d 537, 543-44 (5th Cir. 1987). 
50 See 28 U.S.C. § 1491.  North Star Steel Co. v. U.S., 58 Fed. Cl. 720, 732 (Fed. Cl. 2003) (finding United States 
Court of Federal Claims jurisdiction, under the Tucker Act, over a challenge to a Western contract that was exempt 
from FERC jurisdiction). 
51 16 U.S.C. § 839f(e)(5).  The Ninth Circuit is “the United States court of appeal for the region.” 
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III. CONCLUSION 

Based on the foregoing, DOE requests that the Commission deny JEA’s request that the 

Commission exercise jurisdiction over the PPA between JEA and MEAG. 

 

Respectfully Submitted, 
 
 

 /s/ Katherine L. Konieczny   
Katherine L. Konieczny  
Assistant General Counsel 
Electricity and Fossil Energy 
United States Department of Energy 
1000 Independence Ave. SW 
Washington, DC 20585 
(202) 586-0503 
 
Mary K. Jensen 
Executive Vice President, General Counsel 
Bonneville Power Administration 
905 NE 11th Ave. 
Portland, OR 97232  
  
John D. Bremer 
Senior Vice President, General Counsel 
Western Area Power Administration 
12155 W. Alameda Parkway 
Lakewood, CO 80228 
 
General Counsel 
Southwestern Power Administration 
One West Third Street  
Tulsa, OK 74103 
 
Leon Jourolmon IV 
General Counsel 
Southeastern Power Administration 
1166 Athens Tech Road 
Elberton, GA 30635 

 
Dated:  February 1, 2019 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that I have on this day caused the forgoing document to be served upon 

the Federal Energy Regulatory Commission and each person designated on the official service 

list compiled by the Secretary in this proceeding by submitting the document electronically to the 

Commission. 

 Dated at Washington, D.C. this 1st day of February, 2019. 

 
 
       /s/ Matthew T. Zogby    
      Matthew T. Zogby 

Attorney-Advisor  
Office of Electricity and Fossil Energy 
United States Department of Energy 
1000 Independence Ave., SW 
Washington, DC 20585 
Matthew.Zogby@hq.doe.gov 
Phone: (202) 586-5060 
Fax: (202) 586-7479 

 


